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State high court grants eight PLAs, denies others
By Donald P. Eckler

 Donald “Pat” Eckler is a partner at Pretzel & Stouffer focusing on professional liability defense, insurance
coverage litigation, and general tort defense. He is the legislative chair of the Illinois Association of Defense Trial
Counsel. Eckler also is the co-host of the Podium and Panel podcast with Daniel Cotter. His views are his own and
not those of his firm or its clients.

On May 26, the Illinois Supreme Court granted eight petitions for leave to appeal, two of which concern
civil justice issues and denied a slew that leave in place cases that establish or affirm important principles of
law.

The court granted the petition of the defendant lawyers in Suburban Real Estate Services, Inc. v. Carlson, in
which the trial court granted summary judgment on the statute of limitations in a legal malpractice claim, but
the appellate court reversed and stated:

“We agree with the holdings in FagelHaber [2019 IL App (1st) 172430] and Nelson [2016 IL App (1st)
160571], but neither applies here. In both cases, the clients were the plaintiffs in the underlying suits, and their
injuries were established before a judgment in the underlying suit. Hence, the clients knew when they retained
new counsel and began paying a�orney’s fees that they had likely been injured by the a�orney’s negligence.
Conversely, as in Lucey [301 Ill. App. 3d 349 (1st Dist. 1998)] and Warnock [376 Ill. App. 3d 364 (1st Dist. 2007)],
Barus, as the defendant in the underlying lawsuit, could not have known he had been injured until entry of the
judgment against him. As noted, had Barus prevailed in the underlying lawsuit and the trial court found that
he did not breach his fiduciary duties by following Carlson’s legal advice, he would have no claim for legal
malpractice against Carlson. So, filing a complaint before the judgment would have been premature and
pointless.”

This decision seems to follow a trend of distinguishing between when the statute of limitations runs for
claims against lawyers depending upon whether the legal malpractice plaintiff was the defendant or the
plaintiff in the underlying suit. The court likely has headed to it another case, Midwest Sanitary v. Sandberg,
Phoenix & Von Gontard, P.C., 2021 IL App (5th) 190360, in which the 5th District Appellate Court recently held
that while the underlying plaintiff’s lawyers cannot be liable for punitive damages not recovered, see Tri-G,
Inc. v. Burke, Bosselman & Weaver, 222 Ill.2d 218 (2006), defense lawyers can be liable for punitive damages
assessed against their client in the underlying case.

It is also important to note that there originally was a dissent by Justice John C. Griffin in Carlson, but after
his retirement, the dissent was removed upon modification of the opinion upon denial of rehearing. In his
dissent, Griffin argued that the general rule applied by the majority did not apply in this case because the
plaintiffs knew they had an injury that was wrongfully caused more than two years before they filed suit and
they had a legally cognizable injury before the legal malpractice plaintiffs were sued in the underlying ma�er.

The other grant of note for tort practitioners is Munoz v. Bulley & Andrews, LLC, 2021 IL App (1st) 200254,
in which the court held that a construction manager, who was not the plaintiff’s employer, but who was
contractually obligated to provide workers’ compensation benefits and did provide such benefits, could take



advantage of the exclusive remedy provision of the Workers’ Compensation Act. This case builds on an
ongoing issue of the scope of the exclusive remedy of workers’ compensation discussed in this space on May
18, 2020, Sept. 30, 2020, and March 10.

Of those petitions for leave to appeal that were denied the most notable are below:

In Jacobs v. Yellow Cab Affiliation, Inc., 2020 IL App (1st) 182462, the appellate court held that an insurer’s
deposit of the policy limit of $350,000 plus the then accrued interest of $77,000 with the clerk of the court on a
$26 million judgment relieved the insurer of the statutory 9% post-judgment interest under the supplemental
payments provision of the policy from the date of the deposit. The court held that the provision was not
violative of public policy. This case may be an issue with the introduction of prejudgment interest as some
policies of insurance do not include prejudgment interest in the supplemental payments provisions, while
others do, and thus insurers could be consistently exposed to liabilities in excess of the limits.

Another legal malpractice case involving the statute of limitations was denied review, Zweig v. Miller, 2020
IL App (1st) 191409, in which the court held that the two-year statute of limitation was breached because the
plaintiff filed his suit more than two years after the legal malpractice plaintiff incurred legal fees directly
caused by hiring additional counsel to a�empt to achieve a result in the underlying case that was not achieved
during defendants’ representation.

Two insurance coverage cases involving State Farm were also denied. Seems the court got tired of cases
involving State Farm after hearing argument recently in Sproull v. State Farm and Haage v. Zavala (in which
State Farm was an intervenor) and having decided in its favor in Elmore v. State Farm. In Wells v. State Farm,
2021 IL App (5th) 190460, the appellate court ruled in favor of the insurer and affirmed the judgment of the
trial court that held that an exclusion applied to preclude coverage in a case involving frozen pipes that
required the insured to do their “best to maintain heat in the building.” In contrast, State Farm’s petition for
leave to appeal was denied in State Farm v. Williams, 2020 IL App (1st) 191659-U, in which the trial court
granted summary judgment and was affirmed on appeal; the insurer claimed a lack of cooperation, but could
not show prejudice as a result of the alleged breach.

Finally, the court denied leave to appeal in Hartley v. North American Polymer Company, Ltd., 2020 IL App
(1st) 192619, which was discussed in this space on Dec. 16, 2020, and Jan. 27, wherein the appellate court
affirmed the finding of the trial court that a se�lement was not in good faith between the plaintiff and the
third-party defendant for purposes of the Joint Tortfeasor Contribution Act. The se�lement was of $50,000 on a
$1 million policy for the death of a 21-year-old and where the plaintiff did not sue the third-party defendant
with whom there was a familial relationship.

The dearth of PLA grants in civil cases highlights the difficulty in ge�ing review of any case by the state
high court. It also illustrates the trends in the law and issues that the court is seeking to address.
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