
®

Serving the profession since 1854

April 14, 2021

Discovery orders need teeth
By Donald P. Eckler

 Donald “Pat” Eckler is a partner at Pretzel & Stouffer focusing on professional liability defense, insurance
coverage litigation, and general tort defense. He is the legislative chair of the Illinois Association of Defense Trial
Counsel. Eckler also is the co-host of the Podium and Panel podcast with Daniel Cotter. His views are his own and
not those of his firm or its clients.

The direct effect of discovery deficiencies is often delay in the resolution of a ma�er and not much else.
However, as has been referenced in this space on Jan. 20 and Feb. 17, in order to properly evaluate the
consequences of a policy, one must look beyond the immediate and see the unseen result.

“No process in civil litigation typically takes longer than wri�en discovery. In personal injury cases there
are a couple of simple reasons: motion judges are not allowed to enforce with sufficient efficacy their orders for
wri�en discovery.” That was wri�en here on Aug. 26, 2020, and a recent case illustrates spectacularly, and
though in the criminal context, the potential effect of courts being unable to effectively enforce their discovery
orders.

In 2016, Herbert Alford was convicted of second-degree murder in 2011 and served nearly five years in a
Michigan prison. He proclaimed his innocence throughout. During the discovery phase prior to his trial, he
sought records from Her� Corporation he claimed would show that he was renting an automobile 20 minutes
away from the scene of the crime at the time of the murder and thus could not have commi�ed the crime.

Alford’s criminal trial counsel issued a subpoena for the records to Her�, and the trial court repeatedly
ordered the documents be produced. Ultimately, Her� was held in contempt in the criminal proceeding for
failing to produce the records. Despite the contempt order (whether a particular sanction was imposed is
unclear), Her� did not produce the records, and Alford went to trial without them and was convicted.

During his appeal, in 2018, another subpoena was issued, and Her� produced the records to Alford’s
appellate counsel. In December 2020, the charges against Alford were dismissed when the prosecutor
conceded that with the record from Her�, they could not convict Alford beyond a reasonable doubt. Her�
stated, “While we were unable to find the historic rental record from 2011 when it was requested in 2015, we
continued our good faith efforts to locate it … With advances in data search in the years following, we were
able to locate the rental record in 2018 and promptly provided it.”

Alford filed suit against Her� in Michigan state court last month. His claims allege civil contempt under
MCL 600.1721, negligence and conspiracy under 42 U.S.C. Sec.1985.

But subsequent litigation, if successful, can only provide a small measure of relief to a party aggrieved by
alleged failure to comply with discovery, and in any event, failure to comply with discovery rules typically
cannot form the basis of a tort duty. In Turubchuk v. Southern Illinois Asphalt, 958 F.3d 541 (7th Cir. 2020), the
court reversed an $8.1 million judgment against the defendant in a case premised on the negligent
misrepresentation of the amount of insurance disclosed in an underlying personal injury suit.

In the prior suit, plaintiff’s counsel asked for the insurance coverage available for the joint venture, and
defense counsel disclosed a $1 million policy of insurance for that entity. The plaintiff did not ask and did not
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obtain the policies that might have been applicable to the constituent members of the joint venture. Among
numerous other errors, the court found that Rule 26 could not form the basis for a duty owed for a claim of
negligent misrepresentation, reversed the entry of judgment following a jury trial, and remanded the ma�er.
The case remains pending with an amended complaint and briefing on a motion to dismiss an amended
complaint filed following remand.

Whether in state or federal court, there are more than sufficient remedies available under Illinois Supreme
Court Rule 219 or Federal Rule of Civil Procedure 37 to enforce discovery orders against parties or third-
parties over whom the court has obtained jurisdiction. Parties should seek to enforce discovery order using the
rules available, and trial courts should consider imposing sanctions in the appropriate circumstance in order to
advance civil litigation and get to the truth in each case. The purpose of the discovery rules is not to punish,
but to get to the truth, and to do that expeditiously should be the goal of all involved as those disclosures will
tend toward the resolution of the ma�er.
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