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The statute of limitations is among 
the most important tools for defending 
professional liability claims, and legal 
malpractice claims in particular. Most, if 
not all, states have adopted some form 
of discovery rule as an exception to the 
statute of limitations, and many other 
doctrines such as fraudulent conceal- 
ment and equitable tolling have devel- 
oped to extend or toll the statute of limi- 
tations. As legal malpractice claims are 
often at the intersection of professional 
liability and commercial disputes, ad- 
verse domination is a tolling theory that 
is often sought to be applied by plaintiff 
in such circumstances. The doctrine’s 
contours and application vary greatly 
across the country and this article will 
provide a brief introduction to the doc- 

trine and provide an analysis of a recent 
Illinois case that applied it, but which 
still resulted in dismissal of the plaintiffs’ 
complaint against two lawyers and their 
law firm. 

 
Basic Aspects of 

Adverse Domination 
 

Applying in circumstances in which 
a corporation or business is controlled 
by individuals who are alleged to be 
committing illegal, and perhaps criminal 
acts, “[t]he premise behind the doctrine 
of adverse domination is that the culpa- 
ble wrongdoers cannot be expected to 
bring suit against themselves on behalf 
of the institution.” FDIC v. Gantenbein, 
1992 U.S. Dist. LEXIS 15437, *10, 90- 

2303-V (D. Kan., September 30, 1992). 
The doctrine will apply to toll the statute 
of limitations as long as the institution 
is dominated by the same individuals 
against whom the claims exist. FDIC¸ 
1992 U.S. Dist. LEXIS 15437 at *9; see 
also, In re Verit Indus. v. Suitter Axland 
& Hanson¸1999 U.S. App. LEXIS 3540, 
*7-8 (9th Cir. 1998). 

Although often used against the 
officer and directors of failed financial 
institutions (there are a large number of 
cases arising out of the 1980’s savings 
and loan crisis), it may also be applicable 
against lawyers, accountants, and others 
acting in their professional capacity who 
are alleged to have aided and abetted 
the wrongdoing officers and directors. 
FDIC¸ 1992 U.S. Dist. LEXIS 15437 at 
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*10. The doctrine is inherently fact spe- 
cific and often focuses on whether the 
lawyer exerted sufficient control of the 
entity to prevent a cause of action being 
brought against the lawyer or whether 
the wrongdoers failed to bring an action 
against the lawyer because doing so 
would expose their own wrongdoing. Id. 
at *11-12; see also Smith v. Stacy, 482 
S.E.2d 115, 122 (1996) (Supreme Court 
of Appeals of West Virginia recognizing 
the doctrine in that state). Once adverse 
domination is established, the burden 
shifts to the defendants to show that 
“there was someone with the knowledge, 
ability, and motivation to bring the suit 
during the period in which the defend- 
ants controlled the entity.” Verit Indus., 
1999 U.S. App. LEXIS 3540, *7-8 citing 
Hecht v. Resolution Trust Corp., 635 
A.2d 394, 408 (1994). The doctrine also 
requires notice before accrual as does 
the discovery rule. Id. 

The doctrine of adverse domination 
has been adopted as part of the com- 
mon law of the Tenth Circuit, but it has 
been rejected in other jurisdictions, such 
as Ohio. FDIC¸ 1992 U.S. Dist. LEXIS 
15437 at *10. In Antioch Co. Litig. Trust v. 
Moran, 644 Fed Appx. 579, 582 (6th Cir. 
2016) citing to Chinese Merchants Ass’n 
v. Chin, 823 N.E.2d 900 (Ohio Ct. App. 
2004) and Squire v. Guardian Trust Co., 
72 N.E.2d 137 (Ohio Ct. App. 1947), the 
court stated “[t]he Ohio Court of Appeals 
has twice rejected adverse domination as 
directly lacking support in Ohio’s statutes 
and judicial decision.” Though adverse 
domination “shares the same  theoreti- 

 
 
 
 
 
 
 
 
 
 
 

cal underpinnings as the discovery rule” 
several circuit courts have held that the 
doctrine “may be inconsistent with a 
particular state’s tolling doctrines and 
policies regarding strict construction of its 
statutes of limitations.” Moran, 644 Fed. 
Appx. at 892 (citations omitted). 

Several courts have related the doc- 
trine to the continuous course of negligent 
conduct to the doctrine of adverse domi- 
nation. See Smith v. Stacy, 482 S.E.2d 
at 120-122; Colgate v. Disthene Group, 
Inc., 86 Va. Cir. 218, 228-229 (2013) (in a 
case involving a claim against a corpora- 
tion finding that Virginia courts have only 
held the continuous course of negligent 
conduct against professionals, such as 
lawyers). However, Illinois courts, which 
have adopted the adverse domination 
doctrine, have rejected the continuous 
course of negligent conduct theory with 
regard to claims against accountants and 
lawyers. See, Maniscalco v. Porte Brown, 
LLC, 2018 IL App (1st) 180716, ¶ 22; Witt 
v. Jones & Jones Law Offices, P.C.¸ 269 
Ill. App. 3d 540, 544 (4th Dist. 1994). 

 
Schrock v. Ungaretti & Harris, Ltd. 

 
In Schrock v. Ungaretti & Harris, Ltd., 

the plaintiffs, a member of a company 
and the business itself, sued a law firm 
and two of its lawyers for aiding and 
abetting the business, Baby Supermall, 
LLC (“BSM”) and the individual that con- 
trolled BSM, Robert Meier (“Meier”) in 
avoiding the effect of an injunction that 
the individual plaintiff obtained against 
Meier. 2019 IL App (1st) 181698, ¶ 1. 

 
Meier was the sole manager of BSM (a 
manager managed LLC) and the individ- 
ual plaintiff, Edward Schrock (“Schrock”), 
was a member along with Meier and a 
Baby Supermall, Inc. Id. at ¶ 6. Under 
the operating agreement Meier had the 
sole power to make all decisions for 
the business. Id. ¶ 7. Meier controlled 
87.5% of the stock of BSM, with Schrock 
controlling the remainder, which Meier 
attempted to purchase. Id. ¶ 8. When 
Schrock refused to sell his shares to 
Meier, Schrock alleged that Meier re- 
duced Schrock’s salary, increased his 
own salary, and refused to allow Schrock 
to be involved in any decision making re- 
garding the business. Id. ¶ 9. According 
to Schrock, Meier then took other steps, 
under the guise of “profit sharing agree- 
ments” to increase his compensation 
and that of his family at the expense of 
the business. Id. ¶¶ 10-11. 

As a consequence of these actions, 
in 2009 Schrock filed a breach of fiduci- 
ary duty claim against Meier wherein 
Meier was represented by the defendant 
lawyers. Id. ¶ 13. In May 2010, the court 
entered an injunction against Meier that 
barred him from making any payments 
to himself and his family and limited the 
salaries he and his family could be paid. 
Id. ¶ 15. In early 2011, Schrock filed a 
second motion for injunction when Meier 
drew on a BSM line of credit and again 
the defendant lawyers represent Meier 
in opposing the “baseless allegations” of 
Schrock’s motion. Id. ¶ 16. Through 2012 
and 2013 and a series of other motions 
and various requests for injunction, the 
attorneys continued to represent Meier 
against Schrock and claim that Meier had 
not violated the injunctions. Id. ¶ 17-20. 
Finally, on March 5, 2014, Schrock pre- 
vailed at trial against Meier and was 
awarded $10 million in punitive damages 
for Meier’s breach of fiduciary duties. 
Id. ¶ 27. 

— Continued on next page 

As legal malpractice claims are often at the intersection 
of professional liability and commercial disputes, 
adverse domination is a tolling theory that is often 

sought to be applied by plaintiff in such circumstances. 
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On March 12, 2014, Schrock again 
filed a motion claiming that Meier had 
violated the injunction and quoted one of 
the defendant attorneys as stating that 
the injunction had been complied with. 
Id. ¶ 29. Shortly thereafter, and before 
judgment could be entered on the jury’s 
award, Meier declared bankruptcy. An 
investigation in the bankruptcy alleg- 
edly revealed that Meier had violated the 
injunction, the automatic stay was lifted 
in July 2014, and, with the stay lifted, 
the circuit court entered an $11 million 
judgment against Meier. Id. ¶ 32. In July 
2014, the defendant law firm filed a claim 
in the Meier bankruptcy seeking its fees. 
Id. ¶ 34. Schrock objected to the claim 
stating the law firm “was liable to Schrock 
for concocting Meier’s … strategies to di- 
vest Schrock of his membership interest 
in [BSM].” Id. Schrock went on to state 
in that same filing that the defendant 
law firm’s claim “should be disallowed 
because of its misconduct in defending 
Meier.” Id. 

On October 21, 2014, BSM filed a 
complaint against Meier in the bankrupt- 
cy court and on November 7, 2014 Meier 
answered the complaint and admitted 
the allegations made by Schrock and 
that he had taken over $16.3 million from 
BSM. Id. ¶¶ 35-38. 

Schrock filed his lawsuit against the 
defendant lawyers and their law firm on 
November 18, 2016, just over two years 
after Meier answered the complaint filed 
by BSM. Id. ¶ 40. The defendants filed a 

 
 
 
 
 
 
 
 
 
 
 
 
 

motion to dismiss arguing, among other 
allegations, that the complaint was barred 
by Illinois’ two year statute of limitations 
for legal malpractice claims. Id. ¶ 41. The 
trial court granted the motion to dismiss 
finding that based upon the allegations 
of the complaint filed in the bankruptcy 
court Schrock “had actual knowledge of 
[Meier’s] violations of the injunction” no 
later than November 7, 2014. Id. ¶ 42. 

The court easily disposed of 
Schrock’s individual claims against  
the defendant lawyers based upon the 
statute of limitations because he plainly 
was aware of their allegedly improper 
conduct no later than November 7, 2014, 
more than two years before the filing of 
the case against the defendant lawyers. 
Id. ¶¶ 54-69. 

However, with regard to the busi- 
ness, BSM, the analysis was a bit more 
complicated. BSM alleged that the stat- 
ute of limitations with respect to it was 
tolled by the doctrine of adverse domi- 
nation. Id. ¶ 72. The court explained that 
adverse domination is “an equitable doc- 
trine that tolls the statute of limitations 
for claims by a corporation against its 
officers and directors during the time the 
corporation is controlled by those wrong- 
doing officers or directors.” Id. ¶ 73 (cita- 
tions omitted). Citing to Resolution Trust 
Corp. v. Chapman¸ 895 F. Supp. 1072, 
1077-78 (C.D. Ill. 1995), the court stated 
that the doctrine creates “a ‘rebuttable 
presumption’ that the corporation does 
not ‘know’ of the injury as long as it is 

 
controlled by the wrongdoing officers 
and directors.” Id. The doctrine applies 
not only to claims against the wrongdo- 
ing officers and directors, but also those 
that aided and abetted the wrongdoers. 
Id. ¶ 75 citing Independent Trust Corp. v. 
Stewart Information Services Corp., 665 
F.3d 930, 936-37 (7th Cir. 2012). The 
rebuttable presumption may be rebutted 
by “evidence that someone other than 
the wrongdoing directors had the ‘knowl- 
edge of the cause of action and the abil- 
ity and motivation to bring the suit.’” Id. ¶ 
77 citing In re Emerald Casino, Inc., 867 
F.3d 743, 760-61 (7th Cir. 2017). 

Applying these principles to this 
case, the court held that the presumption 
had been successfully rebutted. Id. ¶ 78. 
Specifically, the court found that Schrock 
was someone with the knowledge of the 
cause of action against the defendant 
lawyers and motivation to bring the suit. 
Id. Indeed, he had already filed two suits 
seeking to recover the damages sought 
in the legal malpractice action. Id. 

Turning to whether Schrock had the 
ability to bring the suit against the defend- 
ant lawyers, the court found that he did. 
Id. ¶ 79. Under Illinois’ Limited Liability 
Company Act, as a shareholder, Schrock 
could have brought the action against 
the defendant lawyers as a derivative 
action. Id. Given the nature of the allega- 
tions (that Meier had looted the company 
with the assistance of the defendant law- 
yers) and that Meier retained sole control 
of BSM, the court concluded that there 
was no possibility that Meier would have 
authorized the action against the defend- 
ant lawyers. Id. ¶¶ 80-83. As a result, a 
request by Schrock to Meier to file the 
suit against the defendant lawyers was 
“hopelessly futile” and the court held that 
Schrock had the authority to bring the 
action against the defendant lawyers on 
behalf of BSM. Id. ¶ 84. Because all of 
the elements of the rebuttal presumption 
were met by the defendants, the adverse 

In certain cases, a plaintiff may try to use the doctrine 
of adverse domination to avoid the effect of the statute 
of limitations. Courts across the country vary widely 

as to whether and how they apply the doctrine 
in legal malpractice cases. 



Fourth Quarter 2019 | PLD QUARTERLY | 11  

The Importance of “Persons Most Knowledgeable” 
in Defense of Broker Liability Claims 

Frederick J. Fisher, J.D., CCP 
Fisher Consulting Group, Inc. 

 

Over the years, the development of with respect to unknown pollution that 
how to defend insurance agents or bro- may already exist. In fact, in this case, an 
kers has evolved to a fine science. That underground storage room filled with as- 
said, there are still numerous issues that bestos had been there for decades. This 
are often missed when reviewing an created quite a construction problem. 
insurance agent or broker professional The insurer denied coverage. The insur- 
liability claim. In a recent case in which  ance broker allegedly kept representing 
I was surprisingly retained early, I was to the contractor that they would get the 
able to consult on it to the extent that after carrier to pay it. 
18 months of litigation, the case settled. The fact that the broker provided an 
I was never deposed. What happened in “Executive Vice President” to handle the 
the case, even though I was acting as a account was quite telling. No doubt the 
plaintiff’s expert, is quite significant for insured was quite impressed with the 
defense counsel. That is to say, there fact that a corporate officer was chosen 
are numerous issues with respect to how to represent them. This is where insight 
an insurance agency’s structure and how into insurance brokerage operations 
they operate can affect the case from came in quite handy especially given the 
what had been originally perceived as fact that the retention of the expert was 
“defensible.” Given that counsel are not early in the game. 
always conversant with day to day op-  This all begs the question as to what 
erations of a brokerage, factual issues could be done irrespective of whether 
are often missed. Expert advice may be it’s a small insurance agency, or a large 
too late if retained just prior to the time international organization. The questions 
disclosure is required given that discov- which follow may give rise to answers 

ery may be closed. that the Person Most Knowledgeable 
(“PMK”) may be the same person for 

Facts of the Case small agencies, but with respect to large 
exposure claims and large purchases 

The case above in which I  was re- may be quite a different, yet compelling 
tained at the start illustrates  the point. story. 
This  particular  claim  involved a very What is important to know is who the 
large multinational insurance retail bro- persons are that are most knowledge- 
kerage. A large contractor sought insur- able as to data systems, internal struc- 
ance for a large downtown metropolitan ture and organization, file maintenance, 
project. Needless to say, environmental internal review, quality control and audit 
liability coverage immediately comes to processes, continuing education, policy 
mind. Unfortunately, this brokerage pro- and account marketing, claims advo- 
vided a policy that only covered half the cacy, and quoting procedures. While the 
exposure, i.e. claims arising from pollu- foregoing may not be a complete list, it 
tion created by the contractor. What was certainly highlights the most important 
not covered is a fairly standard exposure  — Continued on next page 
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domination doctrine did not toll the stat- 
ute of limitations and the case was prop- 
erly dismissed by the trial court. Id. ¶ 85. 

 
Conclusion 

 
In certain cases, a plaintiff may try to 

use the doctrine of adverse domination 
to avoid the effect of the statute of limi- 
tations. Courts across the country vary 
widely as to whether and how they apply 
the doctrine in legal malpractice cases. 
In order to succeed in overcoming the 
rebuttable presumption of the knowledge 
of the entity, it is likely that defense coun- 
sel will need to explore the agreements 
under which the entity is organized and 
the applicable state statutes governing 
the entity. It is a fact intensive analysis 
that, while it worked in the Schrock case 
on a motion to dismiss, may, in other 
cases, require discovery and a motion 
for summary judgment or a jury trial to 
prevail.  
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