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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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WINNING CASE STRATEGIES
IN PREMISES LIABILITY



“Handling Aquatic Personal Injury &
Wrongful Death Cases”

Presented by: Douglas McCarron
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POOL GATES AND BARRIERS/FENCES

AT COMMERCIAL POOLS
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• STATE LAW

• CODES

• INDUSTRY STANDARDS

• COMPARATIVE NEGLIGENCE

• COMPLAINING WITNESSES (NOTICE)

PATH TO VICTORY
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RESIDENTIAL HOME POOLS
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The pool must be equipped with an approved safety pool cover.

The barrier must be at least 4 feet high on the outside.

All doors and windows providing direct access from the

home to the pool must be equipped with an exit alarm.

The pool must be isolated from access to a home by an enclosure

CHAPTER 515

RESIDENTIAL SWIMMING POOL

SAFETY ACT
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BARRIERS

AND RESIDENTIAL POOL FENCES
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Note: in all cases the barrier must be placed around the perimeter of the  

pool as per 424.2.17.1.12 and as per definition of: “Pool Perimeter” A pool  

perimeter is defined by the limits of the pool deck and any dwelling or

non-dwelling wall or any combination thereof which completely surrounds

the pool.
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Note: in all cases the barrier must be placed around the perimeter of the  

pool as per 424.2.17.1.12 and as per definition of: “Pool Perimeter” A pool  

perimeter is defined by the limits of the pool deck and any dwelling or

non-dwelling wall or any combination thereof which completely surrounds

the pool.
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BODIES OF WATER
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40C-42.025 - DESIGN AND PERFORMANCE CRITERIA FOR
STORMWATER MANAGEMENT SYSTEMS

(a) Normally dry basins designed  

to impound more than two feet of  

water or permanently wet basins  

shall be fenced or otherwise  

restricted from public access, or  

shall contain side slopes that are  

no steeper than 4:1  

(horizontal:vertical) out to depth of  

two feet below the control  

elevation...

Ex D
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Ex L

SLIGER & ASSOCIATES, INC. - SURVEY RESULTS

4.33 feet (elevation)
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Ex L

SLIGER & ASSOCIATES, INC. - SURVEY RESULTS

2.28 :

1
VIOLATION
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DROP-OFF
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PICS OF SLOPE

DROP-OFF
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DIVING
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THE INCIDENT – MAY 30, 2010

Ruben Camargo

Daniel Sabelli

Osvaldo Llanes
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The Palms

Simple Case
Pool is not allowed to be open at night!
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BOARD OF DIRECTORS MEETING MINUTES 5/4/10
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THE PALMS OF PEMBROKE – POOL RULES

Pool hours are 9 a.m. to 10 p.m.
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FLORIDA ADMINISTRATIVE CODE 64E-9,

Night swimming – Pools shall not be open for swimming at night unless the  
requirements for lighting as specified in paragraph 64E-9.006(2)(c), F.A.C.,  
are met. Night swimming shall be considered one half hour before sunset to  
one half hour after sunrise.

When night swimming is proposed, an engineer licensed in Florida shall  
provide certification that the deck and surface lighting requirements of  
paragraph 64E-9.006(2)(c), F.A.C., have been met.

(j) After satisfactory and timely correction of any deficiencies following the  
final construction inspection conducted by the department, the initial  
operating permit will be issued.

- Fla. Admin. Code 64E-9.005(1)(i)(3)

AQUATIC SAFETY STANDARDS
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OF THE

CODE AND THE LAW

VIOLATION
THE PALMS IS IN
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MY FOCUS IS ON HOW TO CUT COSTS!

Jimmy Cheung
Board President
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SAFETY NOT A PRIORITY

Julia Core
Apartment Manager

48



SUCTION ENTRAPMENT
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SCUBA DIVING AND SNORKELING
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ADD HELIUM

VIOLATED EVERY 
STANDARD IN THEINDUSTRY

๏ DIVE INSTRUCTOR WITH CHECKERED PAST

๏ MANIPULATED GAS LEVELS AND  

DECOMPRESSION PROFILES

๏ ABSOLUTELY RECKLESS TO CONDUCT THREE  

DIVES TO BEYOND 220 FEET WITH A NEW  
DIVER

๏ UNNECESSARY DEADLY DIVE WAS TO  

RETRIEVE A $40 PIECE OF EQUIPMENT

VIOLATED EVERY STANDARD IN THE INDUSTRY
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CONCLUSION
“Handling Aquatic Personal Injury &

Wrongful Death Cases”
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WINNING CASE STRATEGIES
IN PREMISES LIABILITY
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Thank You

Douglas J. McCarron

djm@haggardlawfirm.com
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Strategies To Defend 

Drowning Cases

David M. Bennett | Partner | dbennett@pretzel-stouffer.com

Pretzel & Stouffer, Chtd. | One S. Wacker Dr.|Suite 2500 |Chicago, IL 60606

Tel: (312) 578-7716 

www.pretzel-stouffer.com

Date: November 14, 2019

mailto:dbennett@pretzel-stouffer.com
http://www.pretzel-stouffer.com/


Drowning Cases Involve Many Types of Pools 

which States Regulate:

 Residential pools

 Commercial pools

 Community pools 

 Hotel, motel and resort pools and waterparks

 Apartment house pools

 Public or private school pools

 Gym pools 

 Campground pools

 Homeowner association pools and lakes
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Causes of Action for Drowning/Swimming Accidents:

Negligence of Property Owner and Operator of a Pool

Duty, Breach and proximate cause

Caused By:

 Negligent supervision

 Understaffing

 Lack of Training 

 Lifeguards: duty to provide, lack of training

 Prior Notice: knew or should have known 

 Failure to Maintain Property, repair dangerous conditions

 Inadequate Signage/failure to warn of dangerous conditions

 Failure to Supply Safety Equipment

 Inadequate Fencing

 Vicarious liability of employer
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Causes of Action for Drowning/Swimming Accidents:

Premises Liability in Drowning Cases

Property owner’s duty to keep property in a reasonably safe 

condition

Caused By:

 Failure to maintain property, repair dangerous conditions

 Prior notice of defective, dangerous condition

 Inadequate fencing surrounding the pool

 Unprotected swimming pool

 Ex, pool gate left open at a neighbor’s backyard pool

64



Defenses to a Drowning Accident

 Accident only 

 Defendant met all industry standards, regulations: not negligent

 No Duty of Care

 No defective, dangerous condition

 No notice of defective, dangerous condition

 Assumption of the Risk

 Victim/parent/adult was partly responsible or at fault

 Victim Waived liability by signing Pre-Event Waiver

 Security videos support defenses

 Other cause of death, e.g. heart attack
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How to Defend:

 Starts with Risk Management

 Certifications

 Meeting state laws and regulations

 Written SOP

 Document Retention – checklists, proof of safety in writing

 Training and on-going training

 Supervision

 Proper staffing

 No prior notice 

 Thorough Investigation

 Attorney Meeting with Staff – privileged and confidential reports from attorney

 Social Media investigation: search of witness’s videos, photographs

 Experienced and credentialed Expert Witness
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Swimming Pool/Waterparks/Slides/Beaches Regulations:

You Must Research and Learn Your State’s Swimming Facilities 
Act that Applies to:

 Personnel:

 Manager/Operator: a swimming facility manager.

 Lifeguards: lifeguards shall be provided at all wave pools 
and water slides.

 Lifeguards shall be provided at all pools.

 When persons under 16 are allowed without the supervision 
of a guardian 16 years of age or older.

 At facility where lifeguard is not provided, a SIGN shall be 
posted that states:

“This facility is not protected by lifeguards. Persons under the
age of 16 must be accompanied by a parent, guardian or other
responsible person at least 16 years of age. Swimming alone is
not recommended.”
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Your State’s Swimming Facilities Act Applies to:

 Safety Equipment

 Notifications of drownings to Department within 24 

hours

 Water Quality Testing

 Operation Reports and Routine Sampling

 Patron Regulations – Rules displayed on placards
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Private Swimming Pool Enclosure Act

Requires all private residential property swimming 

pools to have:

 A protective fence, wall or other effective permanent 

barrier.

 To completely enclose the swimming pool.

 42 inches or greater height.
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Signage

 State Pool Regulations require public pools to post numerous signs

 For example, maximum bather load.

 A “No Lifeguard” sign and that children under 16 may not swim 

without adult supervision.

 A sign with pool rules and regulations to be posted at the entrances 

and the dressing rooms.

70



Why Signage?

 Signage is part of your culture of safety.

 Signage promotes a partnership with guests by providing them with 

critical warnings and instructions. Safety is a shared responsibility.

 Effective signage and good safety optics will insure guest compliance 

& reduce accidents.
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Categories of Waterpark Signage

 Required by State Regulation and the ADA

 General information - "Safety is a shared Responsibility" 

"No  food or beverages.

 Directions around park - Arrows etc.

 Rules/Requirements - Height, Weight, age

 Instructions- "how to" body position etc.
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Standards and Regs

 ASTM F770 Operations 

 ASTM F2376-08 Water Slides

 ANSI/IAF 9-2005 Aquatic Recreation Pools

 ASTM F-2291 Amusement Rides

 2012 International Swimming Pool and Spa (ISPS)Code 
Section  611.
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Required Signs

 Signs recommended or required by MFTR.

 Signs "NO DIVING" pools over 18" in depth

 "Prolonged exposure to wave action may result in fatigue.

Exercise caution in deep water" Post at entrance to wave

pool.

 No Running

 No glass bottles or containers permitted

 Patron riding position instructions dispatch point
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ASTM F770-Operations

 Owner use guidelines from manufacturer for special rider 

considerations. 4.2.1

 Signs shall be prominently placed, bold in design, with wording 

short, simple, and to the point.  4.3

 Signs to display operating instructions may include duties of riders 

including those listed in Section 5.
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ASTM F770-11:  

Section 5- Patron Responsibility

 There are inherent risks in the participation in or on any amusement 

ride, device, or attraction.  Patrons of an amusement ride, device or 

attraction, by participation, accept the risks inherent in such 

participation of which the ordinary prudent person is or should be 

aware.  Patrons have a duty to exercise good judgment and act in a 

responsible manner while using the amusement ride, device, or 

attraction and to obey all oral or written warnings, or both, prior to 

or during participation, or both.

 Patrons have a duty to not participate in or on any amusement ride, 

device or attraction when under the influence of drugs or alcohol.

 Patrons have a duty to properly use all ride or device safety 

equipment provided.
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Highlights 2012 ISPS Code

 Four Sign Classes- (1) General Information (2)Directional (3) Rules  

(4) Instructional.

 Sign material durable, clean, smooth.

 Same panel shape and size for each sign class. 

 Pictograms always accompanied by text.

 Theme or artwork shall not invade message panel.

 Shallow water signs.

 Suction Entrapment per section 310
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“Safety Optics”

 Optics: What a facility/event looks like to the outside world;

the viewing lens of public perception that can make or break

your message.

 Safety Optics: The public's view of your safety priorities based

on the most obvious signage in your facility and the placement

and appearance of your safety messages.

78



Safety Optics:

 A new way to look at your facility and evaluate your safety 

messages.

 All of your signs should support your basic message that safety is 

a high priority.

 The opposite of “CYA”.
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Poor Safety Optics - Examples:

 Signs too hard to read - font too small 

 Signs not bold or prominent

 Confusing references and undefined terms

 List of rules  too long and wordy

 Signs placed out of direct  view

 Warnings, instructions, requirements mixed together
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The Swimming Facility Is On Trial

 Jurors primarily care about one thing:  

 Assigning blame

 Plaintiff’s counsel wants to focus on the conduct of the facility

 Safety/Danger Lens 

 Safety Rules and Contradiction 

 We need your client’s help with telling the “real” story 

 One that puts Plaintiff and/or alternative causation on trial
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Big Picture Safety Questions:

 Safety is the number one priority

 Safety is a top priority

 Danger is never appropriate

 Protection is always a top priority

 Reducing risk is always a top priority 

 Sooner is always better

 More is always better 
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Honesty and Truthfulness

 Plaintiff’s counsel  is looking to create inconsistency. 

 The honest answer should always be some form of “it depends 

on the circumstances”

 This will help keep you away from the “gotcha moment”

 The deposition is not the place to “win” the case, or tell the 

facility’s story so that Plaintiff’s counsel will realize he/she 

made a mistake and quickly dismiss the case thereafter. 

 Save the facility’s defense for a carefully crafted direct 

examination. 
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Broad Safety Questions are Always 

Inherently Flawed

 Broad Safety Questions lack the proper specificity to allow 

for a specific answer. 

 The honest answer to a vague/general question is a 

vague/general answer like:

 “It depends on the circumstances”

 “Not necessarily in every situation”

 “Not always”

 “Sometimes that is true, but not all the time”

 “It can be in certain situations” 
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THE BIG THREE ATTACKS: 

 Emotional Attack:  

 Plaintiff’s counsel will act aggressive 

 Hoping to get return aggression (fight) or agreeing/pacifying 

(flight)

 Humiliation Attack: 

 Plaintiff’s counsel will display shock, disbelief, or laughter 

 Hoping to get a defensive response “wait, wait … let me explain 

…”

 Confusion Attack:  

 Plaintiff’s attorney will display confusion or lack of 

understanding 

 Hoping to make you feel like your answer is not making sense, 

or that you are a poor communicator
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How to Avoid the Attacks

 Impulsive spontaneous survival reaction = lose 

 Slow down the pace, listen fully to the question, and identify 

the type of question or technique used by Plaintiff’s counsel

 “Remain Calm” v. Recharacterize, be patient, remain 

disciplined

 Identify the emotional threat and calmly recharacterize it as 

a clever attempt to bait you into an argument
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Guidance for Your Client’s Next Examination

 Number one rule, be honest and truthful.

 Listen to the question and understand the question.

 Do not guess, do not speculate.

 Know and appreciate the type of questions.

 Fact questions get a short factual answer. 

 General conduct questions (hypotheticals) require a qualified 

answer. 
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Q&A
To ask a question from your touchtone phone, press *1. 

To exit the queue, press *1 again. 

You may also use the Chat function to ask questions, or email questions to 

PI@straffordpub.com

CLE CODE: TFFJSM



Tell us how we did!

Look for our 'Thank You' 

email (which you should 

receive within 24 hours) 

for details and a link to 

the program survey and 

attendance attestation.



Not A Passholder Yet?

Try the CLE Individual Annual Pass

• Get all your CLE credits for one low price with the Strafford CLE Individual 

Annual Pass.

• Attend unlimited live webinars in any of our legal practice areas where we 

produce over 600 advanced live webinars each year.

• Plus you get unlimited access to hundreds of recorded webinars.

Simply respond to the email you will receive after the program.


