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Presenting a live go-minute webinar with interactive Q&A

Tort Liability for Drowning:
Wrongful Death, Personal Injury, Defenses

THURSDAY, NOVEMBER 14, 2019

1pm Eastern | 12pm Central | 11am Mountain | 10am Pacific

Today’s faculty features:

David M. Bennett, Shareholder, Pretzel & Stouffer, Chicago
Douglas J. McCarron, Attorney, The Haggard Law Firm, Coral Gables, Fla.

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.
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Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
SO we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926
ext. 2.
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P rogram Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

* Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

« The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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In California, Arizona and Florida,

Drowning
Was The Leading Cause

of accidental death in and
around the home for children
under the age of 5 years.
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POOL GATES AND BARRIERS/EENCES
AT COMMERCIAL POOLS




PATH TO VICTORY

« STATE LAW

« CODES

* INDUSTRY STANDARDS

« COMPARATIVE NEGLIGENCE

« COMPLAINING WITNESSES (NOTICE)
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BARRIERS
g” A successful pool barrier
| PREVENTS

a child from getting

Over, Under Or Through

: and keeps the child from gaining
‘. access to the pool except when
supervising adults are present.
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BARRIERS

The top of a pool barrier should be
at least

48”°ahove Grade,

measured on the side of the barrier
which faces away from the
swimming pool.




GATES

Swimming pool barriers should
be equipped with a gate or gates
which restricts access to the
pool.

A Locking Device
should be include in the gate design.
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9%
OF THE CHILDREN

involved in swimming pool
submersion or drowning
accidents were between

1 and 3 years old.
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69%

OF THE CHILDREN

who became victims In
submersion incidents were not
expected to be in or at the pool,
but were found drowned or
submerged in the water.
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69%
OF THE INCIDENTS

occurred in a pool owned by the
victim’s immediate family, and

.

| 330/0
| OF THE INCIDENTS

occurred in pools owned by
relatives or friends.




The best way to
Reduce Child Drownings

in residential pools

was for pool owners to construct

and maintain barriers that would

preventing children from gaining
access to pools.

u W

However, there is no substitute for diligent supervisinn.J
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The pool must be isolated from access to a home by an enclosure

et Pt e e pis;
Residential swimming pool barrler reaus om Faldicin i

s All doors and windows providing dlrect access from the
gahome to the pool must be equipped with an exit alarm.

OGUCEivity, and legal and administrative expenses acwriatad v
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The pool must be equ1pped with an approved safety pool cover \
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ALARMS

Passage through any doors in the
house wall should be controlled
by security measures.

All doors which give access to a
swimming pool should be equipped
with an audible alarm which

Sounds Immediately

when the door and / or screen are
opened.







Example #1

4 S—vA—v — A 20inches min. as per 424.217.1.13
' P eoxg, < g o Pool Deck

Example #1

a. Gates must have a self closingflatching

device no less than 54" above bottom of

gate and must comply with 424.2.17.1

through 424.2.17 1.7 and with 424.2.17.1.8.

b. Windows must either have a selflockingflatching
device that complies with 424.2.17.1.9 or have an
exit alarm that complies with 424.2.17.1.9.

¢. Same as windows.

_f— This part of barrier around property
needs to comply with 424.2.17.1
through 424.2.17 7.

This part of fence
does not need to comply

This part of barrier also needs to comply
with 424.2.17.1 through 424.2.17.1.8

Note: in all cases the barrier must be placed around the perimeter of the
pool as per 424.2.17.1.12 and as per definition of. “Pool Perimeter” A pool
perimeter is defined by the limits of the pool deck and any dwelling or
non-dwelling wall or any combination thereof which completely surrounds
the pool.
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Example 2 Example # 2

a. If a barrier which meets the
requirements of 424 217 is
provided then:

b. does not need to comply and
c. does not need to comply

Pool Deck
Ifa Screen enclosure it
must comply with 424.2.17.1.11

| a barrier such as a kiddie

fence it must comply with
424 2171 through 424 2.17 7.

Property line

Note: in all cases the barrier must be placed around the perimeter of the
pool as per 424.2.17.1.12 and as per definition of. “Pool Perimeter” A pool
perimeter is defined by the limits of the pool deck and any dwelling or
non-dwelling wall or any combination thereof which completely surrounds
the pool.
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PALM BEACH COUNTY CODE

. Property maintenance code § N i

N 14-1(c), “Existing structures and premises that
=== (0 not comply with these provisions shall be |

altered or repaired to provide a minimum |

level of health and safety as required herein.”

The Code then references Swimming pool

barriers specifically in Section 14-32(d)(2), |

“Outdoor swimming pools shall be provided

with a barrier complying with the requirements

set forth in the Florida Building Code, Sections

424.2.17.1.1 through 424.2.17.1.14.
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MANAGEMENT AGREEMENT

13.3. All gates shall close and latch easily.

13.4, I'a swimming pool exists on the property, all of the fence gales shall be self-closing and
latching and must swing away from pool.

13.5. Chain link fence may remain if appropriate for the property and neighborhood.

13.5.1. Consult RCM for potential installation of privacy slats in chain link fence if;
13.5.1.1.  If rent income is $2,000.00 or more per month, or;

13.5.1.2.  The environment of the neighborhood encourages the privacy slats,
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LEASE: POOL ADDENDUM

7 Periodic Inspectiona. Owner reservea the right to conduct periodic exterior inspections which
inciude the pool and surrounding area. Residents whosa swimming pool maintenance is not consistent
with the guidelines set forth n this Addendum may be in default of the Lease il mantenance is nol
remediated as set forth in the Lease.

Resident agrees to the above terms and conditions and acknowledges that the following pool
safety features are in place:

E] All perimeter fencing surmounding the yard and pool area is at least five feet high. (Note:
This can be the good neighbor fence surrounding the property provided it is continuous,
connects lo the home and has no gaps or voids that would allow passage by a sphere
four (4) inchas in diameter).

P<] AN gates accessing the backyard or pool area are at least five feet high, open away from
the swimming pool, and are self-closing with a sel-latching device.

K]  Exit Alarms are installed on all exterior doors and windows with a sill height of 48 inches
or less that provide direct access to the swimming pool.

| The suction outlet(s) at the bottom of the pool are covered with anti-entrapment grates.
A pool safety notice is installed outside in a conspicuous location near the pool area.

FALSE REPRESENTATION
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BODIES OF WATER




40C-42.025 - DESIGN AND PERFORMANCE CRITERIA FOR
STORMWATER MANAGEMENT SYSTEMS

(a) Normally dry basins designed

ST.JOHNS RIVER WATER MANAGEMENT DISTRICT

CHAPIER 4042, FAC. to impound more than two feet of

ENVIRONMENTAL RESOURCE FERMITS:
REGULATION OF STORMWATER
MANAGEMENT SYSTEMS

water or permanently wet basins
o shall be fenced or otherwise
restricted from public access, or
shall contain side slopes that are
no steeper than 4:1
(horizontal:vertical) out to depth of
two feet below the control
elevation...

Ex D




SLIGER & ASSOCIATES, INC. - SURVEY RESULTS

LOT 57
HOLLOWAY PLACE
PLAT BOOK 43, PAGE 34

355 ALEATHA ORIVE

LOT 56
HOLLOWAY PLACE
PLAT BOOK 43, PAGE 34

e
N ?‘&‘;’?E:.n-. MITERED)|

o 9T —CROUND ELEVATION P ! \FOUND 5/%° =  ZECTION
| (TrPICAL) b : IRON ROD &=
| CAP #3612

Y, papkeT
\
b Q.52

W =3 B2 % =073

® ={) 45
® —09% x =114

" —4,17

w ~2.82 ®-253

= —417

POND P '::' M P

FOUND 5/8° IRCN ROD &
CAP §3617

32



SLIGER & ASSOCIATES, INC. - SURVEY RESULTS
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DROP-OFF
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The Palms

S/im_ple Case

Pool Is not allowed to be open at night!



ELECTRICAL

. All electrical work shall be in accord with and shall conform to the NATIONAL ELECTRICAL CODE.

. Light badies and motor frames shali be grounded to the main electrical panel.

3. Reinforcing steel in the pool shall be grounded with minimum #8 insulated copper wire,
. Boading shall be according to NEC 680-22.
. Underwater lighting shall be low voltage (max. 15 volts) with transformer and low-water cut-off capability,

6. These plans DO NOT l'“ vide for pool deck lighting for night swimming. Plans for night swimuning, if desired, MUST provide for a minimun
of 10 foot candles of ilumination at the deck and pool surface and it is the owners responsibility to provide these plans to the COUNTY
HEALTH DEPARTMENT bhowmg all lighting calculations. These plans must be sealed by a professional engineer registered in the state
of Florida. : : ' :

walls, diving structures, observation stands, towers or plur[’nnns

The owner or General Contractor shall be responsible fur providing written evidence from the electrical contractor or the electrical
mspwtm of compliance with the NATIONAL ELECTRICAL CODE along with their certificate of construction on lhc application for a
Swimming Pool Operating Permit Forms. \

. Itis STRONGLY RECOMMENDED THAT ALL EXTENSION CORDS USED IN AND ARQUND THE PQOL AREA BE EQUIPPED
WITH U.L. \PPRO\,’ED GROUND FAUL FINILRRL‘PIH\

10 Provide s minimun of 30 foot candles of illumination at floor level in pool equipment room.
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BOARD OF DIRECTORS MEETING MINUTES 5/4/10

26 DAYS BEFORE
TRAGEDY

The tree removal company is waiting to receive the pormits fom he dity and then they
will Sart

It was dmus'%ed fhat at the nest mm.tmg the. boazd would vote to c:l:tsmg,a the nﬂf:s
| Qoncczm.nu thss ;:.tml At way agreed: that: 12 3 vers old is {00 yaun" to be gt t:h.., pe«‘ﬁl
without: supu'vtmmn and thm. IE] P‘vI is tod Lm to ha% flie: paol epc
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THE PALMS OF'PEMBROKE — POOL/ RULES

POOL RULES

_ ( [ . NO LIFEGUARD ON DUTY, SWIM AT YOUR OWN RISK.
ohe Palms |

Pool hours are § a.m. to 10 p.m.

Of (I) e“rl["ﬁokc . No radios, tape decks or DC's are allowed without earphones.
(

No diapers in the pool. Children not toilet trained must wear approved water proof pants over diapers.
Disposable diapers are not allowed. Swim diapers only.

T SRR No floating devices in pools. No rafts, beach balls, surf boards or similar beach equipment are permitted in
A Condominium SO0 0F 160 Arcs:

No reserved seating areas.
Children under 12 may not swim or use the pool areas unless accompanied and supervised by an adult.

Cover-ups and footwear are required in all common areas. A towel does not constitute a cover-up.

hours are 9 a.m. to 10 p.m.

Lo L e Mt

Running, horseplay, climbing, ball or Frisbee playing or other noisy activities are not permilted in or near poo
areas. Parents are responsible for the behavior of their children.

Glassware is not permitted in or near the poals are, only non-breakable plastic containers (State Law).
Pets are not permitted in pool areas, even if carried.

Shower before entering the pools.




AQUATIC SAFETY STANDARDS
FLORIDA ADMINISTRATIVE CODE 64E-9,

Night swimming — Pools shall not be open for swimming at night unless the
requirements for lighting as specified in paragraph 64E-9.006(2)(c), F.A.C.,

are met. Night swimming shall be considered one half hour before sunset to
one half hour after sunrise.

When night swimming is proposed, an engineer licensed in Florida shall

provide certification that the deck and surface lighting requirements of
paragraph 64E-9.006(2)(c), F.A.C., have been met.

(J) After satisfactory and timely correction of any deficiencies following the
final construction inspection conducted by the department, the initial
operating permit will be issued.

- Fla. Admin. Code 64E-9.005(1)(i)(3)
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THE PALMS 1S TR
VIOLATION

OF THE
CODE AND THE LAW

_______________________________________________________________________________________________________________________________________|



MY FOCUS IS ON HOW TO CUT COSTS!

T ey
CUTTING COSTS AND SAFETY

NOT LOOKING WHETHER THE }
POOL IS SAFE :

'Jimmy Cheung '
Board President




SAFETY NOT A PRIORITY

' Julia Core -
— Apartment Manager




SUCTION ENTRAPMENT




PETERSON OPINION - DECEMBER 2004

Swimming pool pump was defectively designed
at time pump was sold to owner of apartment
complex at which pool was located, in that it did
not contain readily available device which would
automatically turn off pump and powerful suction
effect after drain became clogged by foreign
object, in this case, body of residential tenant's
visitor after he removed unsecured protective
gate and was caught in powerful suction of
exposed drain, thus subjecting pump
manufacturer to liability for visitor's catastrophic
brain injuries. West's F.S.A. § 768. 1257.




HOW LONG HAS THE POOL INDUSTRY KNOWN
OF THE DEADLY DANGERS OF SUCTION ENTRAPMENT?

CPSC RESULTS 1970 - 1999
1970 1971 1972 1973 19741981 1982 1983 1984 1985 ,1989 1990 19911996 1997 1998 1999 2000

e e cvaans)
May 22 oy 23 AUGUST 27 AUGUST MAY 28 AUGUST 9 MaY 3 APRIL MOVEMBER  DECEMBER AuGusT AUGUST SEPTEMBER JUNE 3
1974 \ 1974 1974 1981 1982 1982 1985 1989 1989 199 1991
DR. ROWLY A .2 L e g
E3 K

CPSC RESULTS 1970 - 1999

Hot tub/Spa/Jacuzzi 66 cases 19 deaths
Swimming Pool 51 cases 15 deaths
Wading Pool b cases 1death

Whirlpool Bathtub 25 cases 1death

Total 147 cases 36 deaths
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2000 - 2009
SUCTION ENTRAPMENTS

| f
> 37 known suction entrapment incidents

> Linnea - the 14th to die since Lorenzo
Peterson due to suction entrapment

» 3 more died in 2009 after Linnea




Virginia Graeme Baker Pool and Spa Safe

October 14, 2008 Version

WIRGINLA GRAEME BAKER POOL AND SPA SAFETY ACT™
PUBLIC LAW 110-140
TITLE XIW--HO0L AND SPA SAFETY
Sec. 1401. SHORT TITLE.
This title may be cited as the "Virginia Graeme Baker Pool and S5pa Safety Act”.
Sec. 1402, FINDINGS.
Caongress finds the following:

OF injury-related deaths, drowning is the second leading cause of death in

¢
en aged 1 to 14 in the United States.

P B I lc Poo In 2004, 7&1 children aged 14 and under died as a result of unintentional
Adult supervision at all aguatic wenues is a critical safety factor in preventing

En from drowning.
Research studies show that the installation and proper use of barriers or
. as well as additional layers of protection, could substantially reduce the
er of childhood residential swimming pool drownings and near drownings.
403. DEFINITIONS.
title:

ASME/ANS]. -~ The term "ASMESANSI™ as applied to a safety standard means
» standard that is accredited by the American Mational Standards Institute and

ved by the American Society of Mechanical Enginesrs.
Barrier.-- The term “barrier” includes a natural or constructed topographical
e that prevents unpermitted access by children to a swimming pool, and, with

t to a hot tub, a lockable cover.

ommission.-- The term "Commission™ means the Consumer Product Safety

ission.

Main drain.-~ The term “main drain™ means a submerged suction outiet

lly located at the bottom of a poof or spa to conduct water to a recirculating
BAKER I ooL A" D Safety wacuum release system.-- The term "safety wvacuum release system"”

= 2 vacuum release systemn capable of providing vacuum release at a suction

caused by a high vacuum occurrence due to a suction outlet fiow blockage.
SPA SAFm AcT Swimming paol; spa.-- The term "swimming pool™ or "spa”™ means any outdoor

o Tic kel compitatxm was prepared by CPSC stafl for the convenience of the resder. It mcludes the

cmls msde by Section 2 he Comsameer Produoct Safily Improvement Act of 2008, Public Law
“Tro-fi4, 122 Sest. 3016 (August 14, 2008). The campalation is not suthositative
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IntelliFlo” vs+svrs
Intelligent Variable Speed Pump
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THE TRUTH WILL SURFACE

You'll never look at sharks
the same way again.

¥ WINNER "\‘ ¥ _WINNER "- VINN
{AH DALLAS ¥ § ATLANTIC ), UI L/\UD[RDAH TAWAIL % & 2 \ﬁﬁ

s WINNER o INNER WINNER
"{*MN“"" ({TLﬂLURmL}) \U’ALM s[*mN(JsS} {,mkomo‘}} gN ORK

SHARKWATER

COMING SOON




ADD HELIUM
VIOLATED EVERY STANDARD IN THE INDUSTRY

BIVE INSTRUETBR WITH EHEEKEREB BAST

MANIPULATED GAS LEVELS AND
DECOMPRESSION PROFILES

ABSOLUTELY RECKLESS TO CONDUCT THIREE

DIVES TO BEYOND 220 FEET WiTH A NEWY
DIVER

UNNECESSARY DEADLY DIVE WAS TOQ
RETRIEVE A $40 PIECE OF EQUIPMENT




THE
HAGGARD
LAW FIRM

N )\

"Handling Aguatic Personal Injury &
Wrongful Death Cases”

SWIM AT
YOUR OWN

THE TRUTH WILL SURFACE

hanleyAw, 1
u' “ul uE Yeu'll never taok at sharks
CUTIVE \ ihe same way again.
July 15, 2004 3 y;

PROTECT YOUR PROPERTIES FROM POOL DANGERS

By Rachel Z. Azoff

Like most 2-year-oids, Loren Hinton
loved to play hide-and-seek On a
warm spring day in May 2001, Loren
ran arcund with her friends at her
family's apartmant community,

whie her tather manned the gri Itagically
The ittle gir werJ St
\

.  COMMmuRItY's pool ’
average, 250
/A!",‘ \ L3 9e of 5 die
%] % 7.&#‘1 of pool

Hinton. "R caused
her to have severe
brain damage.
She's not the chid
she was before.”

responsibility as a
management company
toms that our

9
property, especially our
gates and fences.

But il too often,
N management is
unaware of how to
properly safeguard
pools, says attorney Michael
Haggard of Coral Gables, Fla-based
Haggard, Parks. Haggard &
Bologna, who represented the
Hintons in the case involving their

much as they are negligent,

-

% g «nIvaren Under age 5, after
Y ¥ vehicie accidents. Given such
\\ jstics. apartment owners and
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IN PREMISES LIABILITY




Thank You

Douglas J. McCarron
dim@haggardlawfirm.com
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Strategies To Defend
Drowning Cases

retz

David M. Bennett | Partner | dbennett@pretzel-stouffer.com
E Etou 11 Pretzel & Stouffer, Chtd. | One S. Wacker Dr. |Suite 2500 |Chicago, IL 60606

Tel: (312) 578-7716

www. pretzel-stouffer.com

Date: November 14, 2019


mailto:dbennett@pretzel-stouffer.com
http://www.pretzel-stouffer.com/

Drowning Cases Involve Many Types of Pools
which States Regulate:

Residential pools

Commercial pools

Community pools

Hotel, motel and resort pools and waterparks
Apartment house pools

Public or private school pools

Gym pools

Campground pools

VvV v v vV vV v v VvV Vv

Homeowner association pools and lakes
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Causes of Action for Drowning/Swimming Accide

Negligence of Property Owner and Operator of a Pool

Duty, Breach and proximate cause
Caused By:

Negligent supervision

Understaffing

Lack of Training

Lifeguards: duty to provide, lack of training

Prior Notice: knew or should have known

Failure to Maintain Property, repair dangerous conditions
Inadequate Signage/failure to warn of dangerous conditions
Failure to Supply Safety Equipment
Inadequate Fencing

Vicarious liability of employer
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\

Causes of Action for Drowning/Swimming Accide

Premises Liability in Drowning Cases

Property owner’s duty to keep property in a reasonably safe
condition

Caused By:

» Failure to maintain property, repair dangerous conditions
Prior notice of defective, dangerous condition
Inadequate fencing surrounding the pool
Unprotected swimming pool

Ex, pool gate left open at a neighbor’s backyard pool
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Defenses to a Drowning Accident

Accident only
Defendant met all industry standards, regulations: not negligen
No Duty of Care

No defective, dangerous condition

No notice of defective, dangerous condition
Assumption of the Risk

Victim/parent/adult was partly responsible or at fault
Victim Waived liability by signing Pre-Event Waiver
Security videos support defenses

Other cause of death, e.g. heart attack
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How to Defend:

No prior notice

Thorough Investigation

Attorney Meeting with Staff - privileged and confidential reports from at

Social Media investigation: search of witness’s videos, photographs

» Starts with Risk Management

» Certifications

» Meeting state laws and regulations
» Written SOP

» Document Retention - checklists, proof of safety in writing
» Training and on-going training

» Supervision

» Proper staffing

>

>

>

>

>

Experienced and credentialed Expert Witness
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Swimming Pool/Waterparks/Slides/Beaches Regulations:

You Must Research and Learn Your State’s Swimming Facilities
Act that Applies to:

Personnel:

Manager/QOperator: a swimming facility manager.

Lifeguards: lifeguards shall be provided at all wave pools
and water slides.

Lifeguards shall be provided at all pools.

When persons under 16 are allowed without the supervision
of a guardian 16 years of age or older.

At facility where lifeguard is not provided, a SIGN shall be
posted that states:

“This facility is not protected by lifeguards. Persons under the
age of 16 must be accompanied by a parent, guardian or other

responsible person at least 16 years of age. Swimming alone is
not recommended.”
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Your State’s Swimming Facilities Act Applies to:

» Safety Equipment

» Notifications of drownings to Department within 2
hours

» Water Quality Testing
» Operation Reports and Routine Sampling
» Patron Regulations - Rules displayed on placards
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Private Swimming Pool Enclosure Act

Requires all private residential property swimming
pools to have:

» A protective fence, wall or other effective permanent
barrier.

» To completely enclose the swimming pool.
» 42 inches or greater height.
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Sighage

» State Pool Regulations require public pools to post numerous signs
» For example, maximum bather load.

» A “No Lifeguard” sign and that children under 16 may not swim
without adult supervision.

» A sign with pool rules and regulations to be posted at the entra
and the dressing rooms.
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Why Signage?

» Signage is part of your culture of safety.

» Signage promotes a partnership with guests by providing them w
critical warnings and instructions. Safety is a shared responsibi

» Effective signage and good safety optics will insure guest com
& reduce accidents.
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Categories of Waterpark Signage

» Required by State Regulation and the ADA

» General information - "Safety is a shared Responsib
"No food or beverages.

» Directions around park - Arrows etc.
» Rules/Requirements - Height, Weight, age
» Instructions- "how to" body position etc.
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Standards and Regs
» ASTM F770 Operations

» ASTM F2376-08 Water Slides
» ANSI/IAF 9-2005 Aquatic Recreation Pools

» ASTM F-2291 Amusement Rides

» 2012 International Swimming Pool and Spa (ISPS)Code
Section 611.
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Required Signs

Signs recommended or required by MFTR.
Signs "NO DIVING" pools over 18" in depth

"Prolonged exposure to wave action may result in fatigue.
Exercise caution in deep water” Post at entrance to wave
pool.

No Running
No glass bottles or containers permitted

Patron riding position instructions dispatch point
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ASTM F770-Operations

» Owner use guidelines from manufacturer for special rider
considerations. 4.2.1

» Signs shall be prominently placed, bold in design, with wordi
short, simple, and to the point. 4.3

» Signs to display operating instructions may include duties of rid
including those listed in Section 5.
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ASTM F770-11:
Section 5- Patron Responsibility

There are inherent risks in the participation in or on any amusement
ride, device, or attraction. Patrons of an amusement ride, device or
attraction, by participation, accept the risks inherent in such
participation of which the ordinary prudent person is or should be
aware. Patrons have a duty to exercise good judgment and act in'a
responsible manner while using the amusement ride, device, or
attraction and to obey all oral or written warnings, or both, prior to
or during participation, or both.

Patrons have a duty to not participate in or on any amusement ride,
device or attraction when under the influence of drugs or alcohol.

Patrons have a duty to properly use all ride or device safety
equipment provided.
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Highlights 2012 ISPS Code

>

vV v v v v Vv

Four Sign Classes- (1) General Information (2)Directional (3) Rules
(4) Instructional.

Sign material durable, clean, smooth.

Same panel shape and size for each sign class.
Pictograms always accompanied by text.

Theme or artwork shall not invade message panel.
Shallow water signs.

Suction Entrapment per section 310
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“Safety Optics”

» Optics: What a facility/event looks like to the outside world;
the viewing lens of public perception that can make or break
your message.

» Safety Optics: The public's view of your safety priorities based
on the most obvious signage in your facility and the placement

and appearance of your safety messages.
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Safety Optics:

» A new way to look at your facility and evaluate your safety
messages.

» All of your signs should support your basic message that safety is
a high priority.

» The opposite of “CYA”.
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Poor Safety Optics - Examples:

Signs too hard to read - font too small
Signs not bold or prominent
Confusing references and undefined terms

List of rules too long and wordy

Signs placed out of direct view

vV v v v VvV Vv

Warnings, instructions, requirements mixed together
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The Swimming Facility Is On Trial

Jurors primarily care about one thing:

Assigning blame
Plaintiff’s counsel wants to focus on the conduct of the facility
Safety/Danger Lens
Safety Rules and Contradiction
We need your client’s help with telling the “real” story

One that puts Plaintiff and/or alternative causation on trial
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Big Picture Safety Questions:

Safety is the number one priority
Safety is a top priority

Danger is never appropriate
Protection is always a top priority
Reducing risk is always a top priority
Sooner is always better

vV v vV v v VvV Y

More is always better
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Honesty and Truthfulness

» Plaintiff’s counsel is looking to create inconsistency.

» The honest answer should always be some form of “it depend
on the circumstances”

» This will help keep you away from the “gotcha moment”

» The deposition is not the place to “win” the case, or tell the
facility’s story so that Plaintiff’s counsel will realize he/she
made a mistake and quickly dismiss the case thereafter.

» Save the facility’s defense for a carefully crafted direct
examination.
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Broad Safety Questions are Always
Inherently Flawed

» Broad Safety Questions lack the proper specificity to allow
for a specific answer.

» The honest answer to a vague/general question is a
vague/general answer like:

» “lt depends on the circumstances”

» “Not necessarily in every situation”

» “Not always”

» “Sometimes that is true, but not all the time”
>

“It can be in certain situations”
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THE BIG THREE ATTACKS:

» Emotional Attack:

» Plaintiff’s counsel will act aggressive

» Hoping to get return aggression (fight) or agreeing/pacifying
(flight)

» Humiliation Attack:
» Plaintiff’s counsel will display shock, disbelief, or laughter

» Hoping to get a defensive response “wait, wait ... let me explain

124

» Confusion Attack:

» Plaintiff’s attorney will display confusion or lack of
understanding

» Hoping to make you feel like your answer is not making se
or that you are a poor communicator
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How to Avoid the Attacks

» Impulsive spontaneous survival reaction = lose

» Slow down the pace, listen fully to the question, and identify
the type of question or technique used by Plaintiff’s counsel

» “Remain Calm” v. Recharacterize, be patient, remain
disciplined

» ldentify the emotional threat and calmly recharacterize it as
a clever attempt to bait you into an argument
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Guidance for Your Client’s Next Examination

» Number one rule, be honest and truthful.

» Listen to the question and understand the question.
» Do not guess, do not speculate.

» Know and appreciate the type of questions.
» Fact questions get a short factual answer.

» General conduct questions (hypotheticals) require a qualif
answer.
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To ask a question from your touchtone phone, press *1.
To exit the queue, press *1 again.

You may also use the Chat function to ask questions, or email questions to
Pl@straffordpub.com

CLE CODE: TFFJSM
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Tell us how we did!

<

Look for our Thank You'
email (which you should
receive within 24 hours)
for details and a link to
the program survey and
attendance attestation.
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Not A Passholder Yet?

Try the CLLE Individual Annual Pass

* Get all your CLE credits for one low price with the Strafford CLE Individual
Annual Pass.

« Attend unlimited live webinars in any of our legal practice areas where we
produce over 600 advanced live webinars each year.

« Plus you get unlimited access to hundreds of recorded webinars.

Simply respond to the email you will receive after the program.
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