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Glen R. Olson is a partner of Long & Levit 
LLP, in San Francisco, specializing in profes-
sional liability litigation. He defends lawyers, 
real estate agents, insurance agents and bro-
kers and escrow agents. Glen may be reached 

at golson@longlevit.com.  

Jonathan R. Rizzardi is senior counsel with 
Long & Levit, LLP in San Francisco.  His prac-
tice focuses on the counseling and defense 
of real estate professionals, judges and law-
yers, and design professionals.  Jonathan 
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  A typical attorney-client relationship involves two 
people or entities: the lawyer, and the client. If the 
client stops communicating or cooperating with the 
lawyer, the lawyer is permitted to withdraw from the 
representation. But when a lawyer is retained by an 
insurance company to defend an insured, the attor-
ney-client relationship becomes more complicated. 
Since not all jurisdictions delineate the obligations 
owed in the same way, lawyers who are retained by 
insurance companies to defend insureds should be 
cognizant of the duties their jurisdiction places on 
them to maintain the client’s confidential infor-
mation.  

Tripartite Relationships: Who Is The Client? 
  The tripartite relationship among an insurance com-
pany, its insured, and counsel retained to defend the 
insured intends that the three work together to 
achieve a mutually beneficial resolution to the dis-
pute. The interests of the insurance company and the 
insured are assumed to be aligned, but the relation-
ship among the insurance company, the insured, and 
the appointed counsel is treated differently in various 
jurisdictions.  
  More than 35 states recognize “dual representation” 
by the appointed counsel of both the insurance com-
pany and the insured client. This allows the insured, 
insurer and counsel to more easily share information, 
analyze issues, and develop strategy. Although the 
insurance company retains and pays the lawyer, re-
tained counsel owes the same professional obliga-
tions to the insured as if the attorney were hired per-
sonally by the insured.  
  Some states are more restrictive when it comes to 
the concept of dual representation. In Pine Island 
Farmers Coop v. Erstad & Reimer, P.A., 696 N.W.2d 
444, 452 (Minn. 2002), the Minnesota Supreme Court 
determined that, in the absence of conflict of interest 
between the insurer and the insured, the insurer can 
become a co-client of defense counsel based on con-
tract or tort theory, but only if the insured gives ex-
press consent after an explanation of the advantages 
and risks of dual representation.   

  But some jurisdictions reject dual representation 
entirely, and have determined that defense counsel 
owes a duty of unqualified loyalty to the insured. In 
these jurisdictions, the implications of the tripartite 
relationship can exacerbate conflicts between the 
insurer and the insured.  
  While many insurance policies, especially profession-
al liability policies, allow the insurance company to 
control the defense, restrictions placed on defense 
counsel by an insurer are disfavored in many jurisdic-
tions. Insurer-imposed restrictions on discovery or 
other litigation costs may be found to violate the in-
surer’s duty to defend as well as the retained attor-
ney’s ethical responsibility to exercise independent 
professional judgment. As a matter of public policy, 
the lawyer’s obligations to the insured client super-
sede any restrictions dictated by an insurance compa-
ny. See In The Matter of the Rules of Professional Con-
duct and Insurer Imposed Billing Rules and Procedures, 
299 Mont. 321, 335 (Mont. 2000); Dynamic Concepts, 
Inc. v. Truck Insurance Exchange, 61 Cal.App.4th 999, 
1009 (1998) (noting that insurer-imposed restrictions 
may violate the insurer’s duty to defend and the law-
yer’s ethical obligation to exercise independent pro-
fessional judgment); In re Youngblood, 895 S.W.2d 
322, 328 (Tenn. 1995) (noting certain insurer-imposed 
restrictions are prohibited by the rules and incon-
sistent with public policy).  
  Regardless of jurisdiction, defense counsel has a duty 
not to disclose adverse coverage information to the 
insurer, and the insured has a duty to cooperate even 
where the insurer has taken an adverse coverage posi-
tion. Coverage issues may include late reporting, un-
covered allegations, dispositive motions that eliminate 
covered claims and leave only non-covered claims, or 
damages that are excluded under the policy. In such 
situations, defense counsel has an obligation to pro-
tect confidential information obtained from the in-
sured in the course of the representation – even from 
the insurance company – all while keeping the insur-
ance company that retained the attorney informed.  
  Defense counsel’s obligations to the insured and the 
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the tripartite relationship and makes inaccurate as-
sumptions in addition to those mentioned above. The 
hypothetical appears to assume that the lawyer is not 
communicating with the insurance company that 
retained him, the insurer was not communicating 
with the insured, and the insurer would be unaware 
that the insured’s failure to cooperate was causing 
problems in the defense of the claim. This seems 
unlikely, regardless of whether the lawyer expressly 
told the insurer that the client was not cooperating.  
  The opinion also fails to recognize that cooperation 
of the insured client is in the best interest of each 
prong of the tripartite relationship.  The insured client 
plainly has an interest in maintaining his insurance 
coverage, which necessarily requires cooperation and 
communication with retained defense counsel and 
the insurer.  The lawyer, out of both professional duty 
to his client and self-interest in continuing to bill on 
the file, has an interest in obtaining the assistance of 
the insured client in defending the case and avoiding 
withdrawal. And the insurer has an interest in ful-
filling its obligation to provide an adequate defense to 
its insureds, which necessarily requires communica-
tion with and cooperation from the insured. 
  The opinion ignores that it is in both the insurer and 
the insured’s best interest that the insured cooperate 
with defense counsel in the defense of the claim, 
both to maintain coverage and to best resolve the 
dispute. The lawyer must have communication with 
the insured client to defend the case, and the insur-
ance company should be diligent in seeking the coop-
eration of the insured.  The discussion in the opinion 
correctly notes that failure to cooperate could take an 
insured out of coverage, but neglects to recognize 
that insurance companies have “duty to cooperate” 
clauses to ensure the company can defend the in-
sured, and not primarily as a mechanism to avoid 
coverage. The insurer has an obligation to provide an 
adequate defense to its insureds, and would not likely 
succeed on a “failure to cooperate” coverage defense 
if the insurer did not take reasonable measures to 
secure such cooperation. If the lawyer could candidly 
disclose to the insurer that the insured client was not 
communicating with counsel, the insurance company 
could then utilize its resources to secure cooperation 
and each prong of the tripartite relationship would 
benefit.  

Conclusion 
  Opinion No. 669 from the Texas State Bar only ap-
plies to that jurisdiction, but the assumptions, discus-
sion (or lack thereof), and conclusions of the opinion 
might guide other jurisdictions to differing determina-
tions. Critics of the opinion observe that it fails to 
consider the realities of insurance defense practice 
and the true motivations and interests of insurance 
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insurer become even trickier if the insured fails to com-
municate or cooperate in the defense. Can the attor-
ney inform the insurer that the insured is not cooper-
ating in the defense? At least one state bar has opined 
that a failure to cooperate qualifies as “confidential 
information” obtained from the client, and the lawyer 
has an ethical obligation to protect such information 
and not inform the insurer.   

The Texas State Bar Hypothetical 
  According to recent Texas State Bar Opinion No. 669, 
a lawyer retained by an insurance company to defend 
an insured may withdraw from the representation if 
the insured client fails to cooperate, but may not dis-
close to the insurance company or to the court the 
specific reason for the withdrawal. In coming to this 
conclusion, the Texas State Bar proposed a hypo-
thetical in which an insured initially cooperated with 
counsel retained by his insurance company, but over 
time stopped communicating with counsel or cooper-
ating in the defense. The lawyer retained an investiga-
tor to track down the insured client, presumably with-
out informing the insurer he was doing so, but the 
client still failed to cooperate. The opinion advised that 
the lawyer could file a motion to withdraw, but should 
only provide a general explanation to the insurance 
company and to the court that “professional considera-
tions require withdrawal.” 
  The advisory opinion determined that an insured cli-
ent’s failure to communicate with the retained lawyer 
is “unprivileged client communication” which is includ-
ed in the umbrella of “confidential client information” 
the lawyer is obligated to protect. Texas ethics rules 
provide that a lawyer shall not knowingly reveal a cli-
ent’s confidential information to third persons the 
client has not instructed to receive the information, 
and shall not use a client’s confidential information to 
the disadvantage of the client unless the client con-
sents after consultation. There is an exception to this 
rule if the information is disclosed to carry out the rep-
resentation.  
  The advisory opinion assumes without discussion that 
the insured client has not agreed to have the insurer 
receive confidential information, and further assumes 
that the insured client would be disadvantaged if the 
lawyer disclosed the insured client’s failure to com-
municate to the insurer. The opinion observes that 
since the insured client is not communicating with the 
lawyer, the lawyer cannot obtain consent from the 
client to disclose this lack of communication to the 
insurer. The opinion states without analysis that the 
cooperation of the insured is not necessary to carry out 
the representation, and concludes such disclosure 
should be barred.  

Criticisms of the Texas Advisory Opinion 
  To some, this advisory opinion ignores the realities of 



 

 

retained counsel.  Contrary to the presumption that 
underlies the opinion, securing cooperation of the 
insured benefits the insured, the insurer, and the law-
yer in successfully defending the case.  A prohibition 
on a lawyer’s disclosure of an insured client’s failure to 
cooperate will likely only increase the chances of the 
insured client losing coverage, the exact opposite of 
the interests of the client. Lawyers should consult the 
rules in their jurisdiction when faced with an insured 
client who is failing to communicate or cooperate. 
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Jensen, who devoted many hours to publishing four 
outstanding issues of the Quarterly over the past 
year.  The articles are timely, informative, and very 
relevant to the work that we all do.  Huge thanks also 
are due to the terrific PLDF Board, and of course, to 
our friend and Executive Director, Christine Jensen.  
  Hope to see many of you in New Orleans!  Erin 

Alice M. Sherren is a Claim Attorney with Min-
nesota Lawyers Mutual Insurance Company. 
Alice directs the defense of LPL claims and 
speaks on risk management and ethics matters. 

She may be reached at asherren@mlmins.com.  
 Donald Patrick Eckler is a partner at Pretzel & 
Stouffer, Chartered, in Chicago. Pat defends 
doctors, lawyers, architects, engineers, ap-
praisers, accountants, mortgage and insurance 
brokers, surveyors and others. He may be 

reached at deckler@pretzel-stouffer.com.  

chair, through September 1, 2018.  Please think about 
this opportunity for yourself, or for someone else in 
your firm.   Speaking for myself, being a member of 
the PLDF Board has been one of my favorite profes-
sional activities.   
  I hope you enjoy this edition of the Quarterly.  As I 
prepare to hand over the reins to our next PLDF Presi-
dent, Jason Jobe, I want to thank Pat Eckler and Tom 
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  Laws which allow for the survival of a claim for per-
sonal injuries, beyond the death of the injured party 
(abrogating the common law, which did not recog-
nize the survival of a cause of action) are nearly uni-
versal.  Generally, survival actions allow for recovery 
of damages which were incurred by the injured party, 
prior to his or her death.  In the event that the in-
jured party has a diminished or reduced life expec-
tancy, juries are instructed to consider that reduced 
life span in awarding future damages, often based on 
expert testimony introduced at trial.  However, any 
claim for future damages—especially a claim for fu-
ture tort damages, involves some amount of subjec-
tivity and guesswork.  Not only are the nature and 
extent of future damages rife with speculation, but 
the duration of said damages is often based on statis-
tical estimates of lifespan, which leave open the po-
tential that the lifespan of the party in interest will 
fall outside the statistical averages.   
  Some states also have specific statutes which gov-
ern circumstances wherein the plaintiff dies after 
verdict, but before judgment is entered. See, e.g., 
Utah Code of Civil Procedure 58A(h): “If a party dies 
after a verdict or decision upon any issue of fact and 
before judgment, judgment may nevertheless be 
entered.”  See also, Va. Code Ann. §8.01-21: “When a 
party dies...if such fact occurs after verdict, judgment 
may be entered as if it had not occurred.” These rules 

essentially allow for the court to uphold a jury verdict 
when the patient dies after the verdict is rendered, 
but before final judgment is entered (e.g., when a 
post-trial motion is pending).  Additionally, some 
states have statutes for structured damage awards 
relating to future damages that have built in contin-
gencies for when a plaintiff dies after a verdict or 
settlement.  See, e.g., Cal. Civ. Proc. Code § 667,7; 
Wis. Stat. Ann. § 655.015.  These statutes mandate 
that future disbursements for future damages should 
be terminated or modified in the event of the plain-
tiff’s death.  However, not all states have such stat-
utes, and the rare but certainly possible potential 
remains: what if the plaintiff dies during delibera-
tions, or during trial? What if the plaintiff dies after a 
verdict, but before entry of a final order (due to a 
post-trial motion)? The recent Illinois case of Jeffer-
son v. Mercy Hosp. & Med. Ctr., 2018 IL App. (1st) 
162219, involved one of these novel circumstances, 
wherein the plaintiff passed away during jury deliber-
ations, and the holding illustrated the distinctions 
that have been historically drawn by the courts in 
determining how the plaintiff’s death should affect 
entry of judgment on the case. 
  In Jefferson, the plaintiff in a medical malpractice 
case involving significant claimed future damages (in 
the form of medical expenses, and future pain and 
suffering) passed away during jury deliberations.  Id., 
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