
 
 

was that because the transfer disclosure statement 
Ferrell signed affirmatively represented that the prop-
erty had no drainage problems and Ferrell “inexplicably 
checked "no" on that statement despite knowledge of 
such problems there was no basis for Ferrell motion. Id. 
at 632. Peake also argued that while the alleged defect 
was not visible and would not have been apparent 
during a reasonable property inspection, it was objec-
tively reasonable for the plaintiff to seek an expansion 
of the scope of the disclosure statutes to require a 
brokers to "fully disclose facts which the broker knows, 
whether or not those facts could be revealed by a sim-
ple visual inspection" and that brokers should be re-
quired "to affirmatively disclose everything they knew 
about a specific property which may materially affect 
the value or desirability of that property." 173 Cal. 
Rptr. 3d at 637.   
  The Court of Appeal rejected this argument conclud-
ing that it was not founded on any reasonable legal 
principle. It specifically rejected expansion of section 
2079 to of the Civil Code to cover the factual circum-
stances presented by the Peake case. The Court held 

that the trial court did not abuse its discretion in 
awarding the sanctions because the claims brought 
against the agent were frivolous and not objectively 
reasonable. Id. at 642-643. 
  While Peake involved a case where the relevant con-
dition was arguably within the buyer's knowledge be-
fore the close of escrow, the Court examined in detail, 
and refused to expand, the parameters of the broker’s 
duty to investigate. Mullins, Horiike and Peake cases 
each illustrate that the courts will focus on the specific 
statutory disclosure scheme in defining a broker’s in-
vestigation and disclosure obligations. In many instanc-
es, those duties will be defined to include a visual in-
spection and a disclosure of known conditions derived 
from the seller or lessor.   
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  Since lawyers were first found to have the right to 
advertise in the mid-1970’s state bars have heavily 
regulated, though not vigorously enforced those rules. 
With the emergence and near ubiquity of social me-
dia, lawyer communication with current and prospec-
tive clients has grown exponentially. On a recent trip 
to Florida, a state with among the most robust regula-
tions on legal advertising, but with likely most of such 
advertising, there was a billboard marketing a traffic 
ticket firm’s mobile application. Rules drafted even 
five years ago could never have been prepared for 
this.   
  Into this gap, the ABA, at the recommendation of the 
Association of Professional Responsibility Lawyers, has 
issued a proposed modification of the rules related to 
lawyer advertising. The current version of the draft, 
which was released on December 21, 2017, can be 
found at https://www.americanbar.org/news/
abanews/aba-news archives/2017/12/
aba_releases_propose.html.  The ABA’s proposal is 
based upon  a report from APRL issued on June 22, 
2015. https://aprl.net/wp-content/uploads/2016/07/
APRL_2015_Lawyer-Advertising-Report_06-22-15.pdf  
  These proposals, which will be discussed further be-
low, seek to liberalize and standardize rules related to 
legal marketing while maintaining and protecting the 
constitutional right of lawyers to advertise their ser-
vices. There is some irony in the ABA proposing such 

rule changes in the wake of the addition of Rule 8.4(g) 
to the Model Rules that arguably chills lawyer speech 
in other areas, including in areas of public concern. 
What protection for commercial speech is afforded by 
the First Amendment has long been a subject of de-
bate, while its protection of political speech has rarely 
been seriously questioned.     
Short History of Rules Regarding Lawyer Advertising 

  In 1908, the ABA adopted the Canons of Professional 
Ethics that prohibited all advertising by lawyers. Fol-
lowing that, in 1969 the ABA created the Code of Pro-
fessional Responsibility which maintained this policy. 
The first suggestion from the United States Supreme 
Court that lawyers might have constitutionally protect-
ed commercial free speech rights came in 1975, when 
the Court, in Goldfarb v. Virginia State Bar, 421 U.S. 
773, 787-788 (1975), concluded that the practice of 
law is a business. After recognizing that commercial 
speech is entitled to protection in Virginia State Phar-
macy Board v. Virginia Citizens Consumer Council, 425 
U.S. 748, 765 (1976), the Court struck down a state 
imposed prohibition on lawyer advertising in Bates v. 
State Bar of Arizona, 433 U.S. 350, 384 (1977). Since 
that decision, the Supreme Court in Central Hudson 
Gas & Electric Corp. v. Public Service Commission of 
New York, 447 U.S. 557, 566 (1980), set forth a four 
part analysis, if the first two inquiries yield positive 
answers, the Court then turns to the third and fourth 
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inquiries:  
 1. whether the expression is protected 
by the First Amendment because it concerns 
lawful activity and is not misleading;  
 2. whether the asserted governmental 
interest is substantial;  
 3. whether the regulation directly ad-
vances the governmental interests; and  
 4. whether it is not more extensive 
than is necessary to serve that interest. 

Following that decision there have been several 
tests of this analysis, including in Peel v. Attorney 
Registration & Disciplinary Commission, 496 U.S. 101 
(1990), which held that lawyers’ letterhead was not 
misleading or deceptive where the certification and 
licensure referenced were both true and verifiable. 
The standard has become that commercial speech is 
not subject to ban or restriction where the advertis-
ing is not misleading advertising and to impose a 
regulation the regulator must present objective evi-
dence to support the ban or restriction. See, e.g., 44 
Liquormart, Inc. v. R.I., 517 U.S. 484, 503 (1996) 
(“Precisely because bans against truthful, nonmis-
leading commercial speech rarely seek to protect 
consumers from either deception or overreaching, 
they usually rest solely on the offensive assumption 
that the public will respond ‘irrationally’ to the 
truth.”). 

The Market for Lawyer Advertising and the Pro-
posed ABA Model Rules 

  We rarely think of advertising as providing a ser-
vice, but it does.  Advising consumers of available 
services is essential for the market to work. This 
same principle applies to legal services. For good or 
for ill, many people would never know that they 
might have a cause of action if it were not for adver-
tising by lawyers. With that information, consumers 
can then investigate whether they need such ser-
vices.  As a result, it is imperative that lawyer adver-
tising, in whatever form it comes, be truthful.   
  Perhaps unintentionally, the proposed rules serve 
to encourage that market service by simplifying the 
regulations. The proposal cuts down the number of 
rules, eliminating Model Rule 7.5 in its entirety 
(moving it to the comments of Model Rule 7.1), in-
cludes a definition of “solicitation” that only includes 
personal contact, and provides that a lawyer may 
advertise through “any media.” As has been the 
emphasis for some time, it is personal communica-
tion with unsophisticated potential clients that con-
cerns bar regulators the most. In contrast, and in 
accord with the constitutional protections of com-
mercial speech, these rules liberalize the regulation 
of the broadest definition of advertising by lawyers.   

  Concomitant with that simplification and a step back 
from significant regulation, the proposed rules would 
make both compliance and enforcement easier.  If 
adopted, these rules would do away with the regula-
tion and approval in some states of website, business 
cards, letterheads, and the like. In its study, APRL found 
that there are few bar cases brought against lawyers 
based upon a violation of the somewhat complex 
patchwork of advertising rules. As anyone with a televi-
sion knows, these regulations have not served to cur-
tail the amount of legal advertising available, but they 
have likely served to increase costs without substantial 
benefit to the public. The position of the drafters 
seems to be that arming potential consumers of legal 
services with more truthful information, while insu-
lating them from direct solicitation, will yield better 
more informed decisions by those consumers.   

How Should Defense Firms and Individual Lawyers 
Respond? 

  As with all ABA Model Rules, if these rules are accept-
ed by the ABA, the speed of adoption by individual 
states is likely to be slow. Lawyers should monitor what 
their states do in this regard and comply with their 
states rules. If a lawyer practices in several jurisdic-
tions, the lawyer should monitor changes to each 
state’s rules. As the proposed changes simplify the 
standard, compliance will be easier upon adoption, but 
states rarely adopt the rule changes wholesale; there is 
often at least slight modification. As always, careful 
review of the rules governing professional responsibil-
ity is the best course of action. 
  Defense practitioners rarely use mass marketing tech-
niques to advertise their services, but they do use web-
sites, blogs, social media, and publications like this one 
to market their services. There is often integration 
among those media streams to attract web traffic 
through search engine optimization. Clear procedures 
should be established within the firm to review publi-
cations and control social media advertising. If mar-
keting professionals are engaged by a lawyer or a firm, 
either as outside contractors or firm employees, their 
activities should be monitored pursuant to Model Rule 
5.3. A lawyer could be found responsible for false or 
misleading information that is posted by a marketing 
professional.   
  The good news is that the APRL survey from June 
2015 confirmed that complaints about lawyer advertis-
ing are rare, and that people who complain about law-
yer advertising are more likely to be other lawyers 
rather than clients. In addition, ethics boards are more 
likely to handle complaints relating to advertising infor-
mally, with a focus on correcting how the advertising 
violates ethical rules. Many ethics boards have regula-
tory staff address such complaints by seeking voluntary 
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compliance, saving significant resources for more seri-
ous lawyer misconduct. In most cases where a lawyer is 
disciplined, it is because the advertising in question 
was determined to be dishonest, fraudulent, deceitful 
or a misrepresentation in violation of Rule 8.4(c), or in 
situations involving coercion, duress, harassment, or 
intimidation.   
  And now, the bad news: lawyers facing ethical or mal-
practice complaints relating to advertising may not 
have coverage under their legal malpractice policies. As 
discussed earlier, advertising provides a service…but 
arguably advertising is not providing professional ser-
vices to others as required for coverage under many 
professional liability policies. For example, complaints 
relating to advertising which incorporates images 
owned by others in violation of copyright have nothing 
to do with providing professional services to others, 
and are not likely to be covered claims despite some-
times significant damages being demanded.  
  The best way to avoid ethical or malpractice claims 
relating to advertising is for lawyers to be cognizant of 
the rules when developing marketing strategies. Do not 
over-offer and under-deliver, do not embellish experi-
ence or predict results, and do not advertise in dis-
tasteful or unprofessional ways. Lawyers can use out-
side specialists to create marketing and advertising 
plans, but the lawyers must supervise all endeavors to 
ensure compliance with ethical rules. Some ethics 
boards will review proposed advertising preemptively 
to ensure it complies with ethical rules. 

Potential Insurance Coverage Implications 
  In the event that an ethics complaint is lodged or law-
suit filed against a lawyer or law firm for improper ad-
vertising, it is possible that the lawyer’s professional 
liability carrier will disclaim coverage on the basis that 
advertising does not fall within the ambit of providing 
legal services.  If the professional liability carrier denies 
coverage for an ethics complaint based upon advertis-
ing, the lawyer is likely going to have to mount the 
defense themselves as there is unlikely to be time to 
have a judicial determination as to coverage before the 

ethics complaint is adjudicated.   
  Whether there is merit to the denial on this basis or 
not, is a point not addressed here, but with regard to a 
lawsuit, lawyers and their firms may have to look to 
their CGL coverage and, in particular, the advertising 
injury coverage to obtain a defense. This would particu-
larly be the case in a situation in which there are a 
number of claims, or a class of claims, for improper 
advertising. In order to cover this risk, prior to under-
taking advertising efforts, lawyers and their firms 
should review their policies, both their professional 
liability and CGL policies, to determine if they have the 
appropriate coverage and consult with their broker on 
options. Of course, the best policy is to assiduously 
follow the rules of professional conduct in the jurisdic-
tions in which the lawyer and law firm practice so as to 
avoid any claims. 

Conclusion 
  Irrespective of whether the ABA amends the Model 
Rules or what any state does to amend its rules in re-
sponse, the basic tenet of professional conduct and 
good business is to tell the truth to prospective clients. 
It turns out that with an overlay of some additional 
rules lawyers are people too and can exercise the right 
to commercial free speech. 
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  It has been nearly five years since the Massachusetts 
and Georgia supreme courts issued their decisions in 
RFF Family Partnership v. Burns & Levinson, LLP, 991 
N.E.2d 1066 (Mass. 2013) and St. Simon’s Waterfront, 
LLC v. Hunter, Maclean, Exley & Dunn, P.C., 746 S.E.2d 
98 (Ga. 2013), setting in motion a cascade of state and 
federal court rulings favoring recognition of intra-firm 
privilege. This five-year anniversary provides a good 
opportunity to reflect on how this area of the law has 
evolved and the current best-practices for preserving 
intra-firm privilege. 

Where We Have Come From 
  As detailed in a seminal article by PLDF’s own Erin 
Higgins (who was counsel for the law firm in RFF Family 
Partnership), the decisions in that case and in St. Si-
mon’s Waterfront, which were issued only a day apart 
in 2013, represented a significant departure from the 
majority view in most jurisdictions that communica-
tions between a lawyer and a firm’s in-house counsel 
were not privileged. Most courts declined to recognize 
the intra-firm privilege because of: (1) an attorney’s 
fiduciary duty to his or her client, and (2) the so-called 

Alice M. Sherren is a Claim Attorney with 
Minnesota Lawyers Mutual Insurance 
Company. Since joining MLM in 2009 Alice 
directs the defense of LPL claims and 
speaks on risk management and ethics 

matters. Alice may be reached at asher-
ren@mlmins.com.  

  
Donald Patrick Eckler is a partner at Pret-
zel & Stouffer, Chartered, in Chicago. Pat 
defends doctors, lawyers, architects, engi-
neers, appraisers, accountants, mortgage 
brokers, insurance brokers, surveyors and 
other professionals. He may be reached at 

deckler@pretzel-stouffer.com.  

deckler


