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When Merging Firms  
and Malpractice Meet: 

Conflicts 
   Once a firm has merged, how-
ever, it is not just the profits 
that may increase. Merged firms 
may face higher malpractice 
risks in part because of in-
creased conflicts. Conflicts are 
among the most common basis 
for legal malpractice claims. 
Some firms may attempt to min-
imize potential conflicts to ease 
the merger or to avoid losing 
important clients. Failing to 
investigate, ignoring altogether, 
or overlooking by conducting an 
inadequate conflict check can 
lead to costly malpractice claims 
as a result of actual or potential 
conflicts.  
  It is imperative that lawyers 
and law firms who seek to 
merge with others fully and 
honestly identify actual and 

   The merger of two or more law 
firms can be exciting and hopeful. 
However, merging firms should 
not ignore the potential for in-
creased legal malpractice and 
ethical risks that may come along 
with the new endeavor. If your 
firm is considering joining forces 
with another, here are some 
pointers to help keep your risk in 
check. 

Why Firms Merge 
  Generally speaking, the larger 
the firm, the higher the revenue 
per lawyer and profit per partner. 
Many suppose this is because 
clients believe, whether rightly or 
wrongly, that bigger firms have 
superior talent and that the repu-
tation of a “BigLaw” firm will give 
the client an advantage over a 
comparatively unknown solo prac-
titioner or small firm. In addition, 
many clients seek out firms with a 
presence in more than one geo-

graphic area so they can use the 
same law firm regardless of juris-
diction.  
  With this in mind, firms often 
seek to merge with other estab-
lished firms to expand their client 
base, breadth of services offered, 
or locations in which they can 
provide service. For some, the 
perfect merger would be with a 
firm that already provides similar 
expertise; the goal is to increase 
the size of the firm. For others, 
merging complimentary practices 
is the goal; a transactional firm 
merged with a litigation firm 
would mean neither would need 
to refer work outside the firm. 
For still others, the motivation 
for a merger is the opportunity to 
provide service to current clients 
in a city or area where the larger 
firm does not currently provide 
service. 
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  It happens every Monday morn-
ing. Commentators and specta-
tors look over replays of football 
games that took place over the 
weekend to weigh in on how they 
would have performed differently 
than faltering quarterbacks. This 
natural tendency is called hind-
sight bias. However, passing judg-
ment after knowledge of the out-
come is much easier than making 
game-time decisions with limited 
knowledge and in a fast-paced 

environment.   
  As Malcolm Gladwell once 
observed, “[w]hat is clear in 
hindsight is rarely clear before 
the fact.” Malcolm Gladwell, 
The New Yorker, “Connecting 
the Dots” (Mar. 10, 2003). Yet, 
in the medical malpractice 
context, juries sometimes find 
doctors liable for failing to 
notice something that was not 
very noticeable at the time:  

“[i]n the context of medical 
malpractice actions, research 
studies support the contention 
that plaintiffs often receive 
payments for alleged malprac-
tice even if the physician's per-
formance was defensible.” Hal 
R. Arkes & Cindy A. Schipani, 
Medical Malpractice v. the Busi-
ness Judgment Rule: Differences 
in Hindsight Bias, 73 Or. L. Rev. 
587, 589 (1994). Hindsight bias 
is a real threat to excellent doc-
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potential conflicts and obtain informed waivers from all 
affected or potentially affected clients. Consulting with 
outside professional liability counsel to determine 
whether a particular situation is a conflict under the 
Rules and whether a waiver is required may be a pru-
dent step to both identify conflicts and properly re-
solve those that exist.  
  If conflicts are too great, the merger may not be in 
anyone’s best interest. For example, even if concurrent 
representation of certain clients does not rise to the 
level of an actual conflict, perceived conflicts if a 
merged firm now represents clients who are business 
competitors, or who are on opposite ends of a public 
issue, can also increase the risk of malpractice or ethi-
cal complaints being brought against the firm. The 
“business conflict” can be almost as problematic in 
terms of client relations as can be actual conflicts 
barred by the Rules. 
  In the insurance defense firm context, some firms 
take the position that they will never represent in-
sureds in coverage disputes or plaintiffs in personal 
injury suits, whereas others take on such work if the 
chance of success is sufficiently high and worth the 
investment and risk to other aspects of their business. 
Each firm’s philosophy in handling such work should be 
considered during merger discussions as it relates to 
future work for some partners who have made that 
work an important part of their practice. In addition, 
the interests of clients who may have to be referred to 
other lawyers should be central to those discussions 
between the firms considering merger.  

Firm Organization 
  In addition to addressing conflict issues, from a practi-
cal perspective, merging lawyers and firms need to ask 
and answer the hard questions, and not assume that 
everything will work out in the end. Will existing part-
ners in the merging firms continue to be partners in the 
merged firm? Who will be the equity or capital part-
ners? How will the partnership be structured? Will it be 
an LLC, a PLLC, a corporation, or a partnership? What 
are the book of business requirements for existing and 
new partners, and who gets to decide on profit shar-
ing? How will new partners be admitted to the firm? If 
certain partners or associates opt out of the merger, 
how will their client files be transferred, assuming their 
book of business chooses to go with them? How will 
money owed for leases or utilities be handled going 
forward? If the firm will have income from a number of 
states, how will state income tax be handled if there is 
profit sharing among the partners?  

Defense and Insurance  
Considerations of a Merger 

  It is also essential that the merged firm has appropri-
ate malpractice insurance given the changes in number 
of attorneys, practice areas, and size and sophistication 

of cases. Merging firms should be certain to discuss 
their newly formed firm with their respective malprac-
tice carriers and brokers. A change in the type of work 
being done, the jurisdiction in which it is being done, 
and the loss history of the attorneys doing the work all 
could affect the appetite of certain insurers for the risk 
and the premium to be charged. The firms should also 
discuss the procedure the newly conceived firm will 
employ for determining if claims have been made or if 
potential claims have been advanced. Make sure ques-
tions related to potential claims are identified in appli-
cations for insurance to put the firm in the best posi-
tion to have coverage and to avoid rescission of the 
policy.  
  There may be several options of malpractice insur-
ance coverage available to firms. The first step is decid-
ing which firm’s insurance broker is the one to vet 
those options for a firm and be the broker for the new 
firm. It may be the acquiring firm’s broker who per-
forms that function, but it doesn’t have to be. Many 
factors can be considered in making this decision, such 
as which broker is better suited for the job due to pro-
fessional liability insurance expertise, market relations 
and leverage and firm business relationships. Once the 
merged firm’s broker is chosen, discussions of the op-
tions for insurance coverage have to be discussed.  

Acquired Firm Purchases  
an Extended Reporting Period 

  The cleanest option, but what may be an expensive 
one, is for the firm being acquired to purchase the 
Extended Reporting Period (ERP) on their policy. An 
ERP extends the insurance policy currently in place for 
whatever terms of ERP are available on the policy and 
the firm decides to purchase. If the acquired firm is 
covered on an ERP, then the acquiring firm transfers 
the risk for malpractice claims from legal services be-
fore the firms were merged to the insurance carrier, 
subject to the limitations of the coverage available. 
This way the acquiring firm does not have as much risk 
for legal services they did not provide or control. 
  There are different types of ERP’s or “tails” on policies 
(as commonly referred to in the insurance industry). A 
unilateral tail is only available if the insurer cancels or 
non-renews the policy. A bilateral tail is available if 
either the insurer or the insured cancels or non-renews 
the policy. The Extended Reporting Period usually al-
lows the firm to cancel their policy and secure a return 
premium for the unearned portion of the policy period, 
minus a short rate premium penalty for cancellation by 
the insured.  
  Unfortunately, many times firms don’t place enough 
importance on the Extended Reporting Period’s op-
tions on their policy until they need them. These terms 
cannot be renegotiated mid-term on a policy, so it is 
wise for firms to understand them before they bind 
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coverage with a carrier.  
  Another feature of ERP’s is the term and cost and 
which firm will pay for it. Several questions have to be 
asked to determine if it is adequate. Will the ERP term 
(length of time available to extend the policy) for the 
acquired firm cover the statute of limitations for legal 
malpractice for the states where the legal services 
were provided?  Do the statutes of limitation in those 
states run from date of discovery of the wrongful act or 
from when the wrongful act occurred? Does the work 
provided include a long discovery period, such as es-
tate work?  
  Often times insurance policies include notice provi-
sions to carriers for when a firm acquires a new firm or 
group of attorneys from another firm or the number of 
attorneys at the firm changes in a material way. Under-
standing these terms of a firm’s policy and complying 
with them is also critical in maintaining appropriate 
coverage.  
  It should be considered whether the ERP available has 
been eroded by claims that have been made and 
closed or is subject to erosion or exhaustion by claims 
that have not been resolved or potential claims report-
ed on the policy. In some insurance policies the limit of 
liability on the ERP is partially or fully reinstated when 
purchased, but most often the ERP limit does not rein-
state. The terms of the actually policy have to be con-
sidered as well as the claims/potential claims reported 
on the policy. 
  Normally policy limits are for a one year period, an-
other consideration is what limit is available on the ERP 
is that the limit is spread over a time period of one year 
to an unlimited period, depending on the terms availa-
ble on the policy. 
  When the acquired firm purchases an ERP, they then 
should be added to the merged firm’s policy based on 
date of hire to the firm. If individual underwriting is 
performed on a firm, the premium for the new attor-
neys would be at its lowest point because the insur-
ance company is not picking up any exposure for prior 
legal services. The premium charge for these attorneys 
will increase however, as the exposure for legal ser-
vices increases for the firm.  
  Finally, in the current marketplace, the firm may also 
be able to purchase a clean limit of liability on a 
standalone ERP from a different insurance carrier. It is 
worth the time to explore options in the marketplace 
to compete with terms available on the firm’s insur-
ance policy.  

Acquiring Firm Adds of Prior  
Acts Coverage for Acquired Firm 

  The acquiring firm’s insurance carrier may be amena-
ble to adding the prior acts of the acquired firm to the 
merged firm’s policy. How much they will charge for 
this increased exposure will depend on individual carri-

er.  
  When choosing this option, it is important that firms 
appreciate they may be taking on risks beyond in-
creased premium costs. The risk of taking on the liabil-
ity on their policy of legal services performed outside 
their control need to be considered. What about the 
legal services of attorneys who are no longer with the 
firm? Was there a “problem” lawyer who is no longer 
with the current firm, but whose prior acts will be 
picked up as well? Policies cover the prior acts of cur-
rent and “past” attorneys, so consider how many attor-
neys were at the firm prior to the merger and who they 
were when making this decision. Also think about 
whether there were prior areas of practice that in-
crease the risk for severe claims.  
  A firm should understand not only the terms of the 
ERP on their insurance policy, but the following im-
portant definitions: Named Insured, Insured, Predeces-
sor Firm, Successor Firm. These definitions and others 
are important in determining coverage.  If an acquired 
firm does not meet the definition of Predecessor firm 
on the policy for example, it may be necessary to spe-
cifically add the prior firm entity by endorsement. Cov-
erage language will determine who is covered and who 
isn’t.  
  It is vital for the combining firms to obtain clarity re-
garding: 1) how existing malpractice or ethics claims 
will be covered once the firms merge, 2) how malprac-
tice or ethics claims which arise out of legal services 
provided prior to the merger, but which are made after 
the merger, will be covered, and 3) who is responsible 
for deductibles and premiums. Some legal malpractice 
insurance policies specifically provide that any lawyer 
insured by the policy is individually responsible for the 
deductible. Others simply state that “the firm” is re-
sponsible for any deductible. Be certain that you know 
what your legal malpractice insurance policy states, 
and that everyone in your firm understands the risk 
they may have for deductibles both as a firm and as an 
individual.  
  There might also be arrangements between the com-
bining firms to defend and indemnify the partners of 
the other in the event that a claim that arises out of 
work that occurred prior to the merger. The advantage 
of such an arrangement is that it prevents the pointing 
of fingers in the malpractice litigation that would prin-
cipally benefit the underlying plaintiff. Should there be 
an adverse outcome or a settlement on the underlying 
lawsuit, the firms could then resolve apportionment in 
subsequent litigation or arbitration. Any arrangement 
of this sort would have to be pre-approved by insur-
ance underwriters and claim personnel.  

Other Concerns 
  The effective date of merger affects conflicts, tax obli-
gations, insurance coverage, pension and retirement 
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obligations, and other legal obligations. All involved 
lawyers should be certain that they have obtained and 
maintained appropriate insurance for both pre- and 
post-merger acts.  
  If technological and administrative systems are chang-
ing, be certain everyone understands how the current 
system works to avoid calendaring mistakes or missed 
deadlines. This may involve a change in firm name or 
substitution of counsel being filed in a given case. Fail-
ure to ensure all lawyers and staff are properly trained 
on the system can lead to increased risk for ethical and 
legal malpractice issues.  
  Clients of the new firm should also be contacted and 
advised of the merger. As engagement letters are gen-
erally not transferable, new engagement letters likely 
need to be executed so that it is clear to the client who 
is representing them. In the insurance defense context, 
insurer clients will need to be advised and billing proce-
dures will need to be addressed to make sure that bills 
in conformity with guidelines are issued moving for-
ward.  
  Trust account administration is an issue that must be 
paid special attention to. Bar regulators look closely at 
trust accounts to make sure that client funds are 
properly accounted for and protected. How any retain-
ers are to be handled by the combined firm should be 
closely monitored by the lawyers responsible for the 
matters in which retainers have been paid.  

Conclusion 
  The optimism that rightfully accompanies a merger 
should not obscure the critical and fundamental issues 

that should be addressed when consummating a mer-
ger. Mitigating the risks of conflicts, appropriately han-
dling insurance issues to address specific risks, and 
administrative issues to preclude simple errors can be 
the difference between a successful merger and an 
unsuccessful one.  
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tors who care well for their patients because medical 
procedures sometimes do not produce desired out-
comes for a host of possible reasons. Thankfully, there 
are ways to combat hindsight bias. Employing these 
strategies will assist in defending your client against 
hindsight bias in medical malpractice cases. 

What is Hindsight Bias? 
  Hindsight bias, also referred to as “creeping deter-
minism,” (Gladwell, supra) can be defined as “the 
tendency for people with knowledge of the actual 
outcome of an event to believe falsely that they would 
have predicted the outcome.” Leonard Berlin, Radiolo-
gy Errors and Malpractice: A Blurry Distinction, 189 
Am. J. Roentgenology, 517, 521 (Sept. 2007). Said 
another way, it is “the inclination to see events that 
have already occurred as being more predictable than 
they were before they took place.”¹ All people, includ-
ing jurors, are susceptible to such bias in their deter-
minations. Berlin, supra, at 521.   

The Effect of Hindsight Bias on Juries 
  In the medical malpractice world, juries submit to 

hindsight bias when they find doctors liable for failing 
to notice the presence of a condition that would have 
been very difficult to notice without the after-acquired 
knowledge that the disease was actually present. In 
one study, a panel of anesthesiologists reviewed 1004 
closed lawsuits and determined that payment was 
made in forty percent of cases where anesthetic care 
was judged by the panel to be defensible. Arkes & 
Schipani, supra, at 589. Another study similarly report-
ed that payment was made in twenty-one percent of 
cases where physician care was judged defensible. Id.  
  A more recent study regarding the relationship be-
tween doctor error and compensation in 1452 closed 
claims produced similar results. The study found twen-
ty-seven percent of claims had discordant outcomes, 
with over 10 percent of compensated claims resulting 
from the absence of error or documented injury. The 
consensus among these studies is that claims, adjust-
ers, and defense counsel are not immune from hind-
sight bias in medical malpractice cases.  
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